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The Chair’s Comments
Welcome to our inaugural year 
as the “Antitrust & Complex Busi-
ness Disputes Law” Section. At 
last year’s annual meeting, the 
section approved adding “Com-
plex Business Disputes” to the 
section’s name. The section imple-
mented the name change, largely 
through the efforts of Past Chairs 

Jennifer Van Zant and Greg Holland, for two primary 
reasons: (1) a recognition that the practices of our sec-
tion’s members are not confined to antitrust issues, 
but involve a whole host of business-related matters; 
and (2) a recognition that general business litigation 
in North Carolina frequently involves and touches 
on antitrust and related competition (read chapter 
75-1.1) concerns. With the name change, we hope to 
bring our section’s members a broader range of topics 
that are relevant to their practices and, in so doing, to 
provide a specialized platform for the NCBA commu-
nity at large to learn about and discuss current devel-
opments in North Carolina business litigation. 

This edition of the section’s newsletter illustrates the 
concept we have for the renamed section. Our newslet-
ter editor Bailey King has included articles that analyze 
recent chapter 75-1.1 and antitrust price-fixing cases, but 
also discuss matters such as the economic loss rule and 
the use of special masters—matters that have broad ap-
plicability to business litigation in North Carolina. 

The section’s upcoming CLE, “Litigating Complex 
Commercial Disputes in North Carolina,” follows in a 
similar vein. Planned by Section Vice-Chair Lawrence 
Moore and Section Council Member Stephen Feldman, 
and co-sponsored with the NCADA’s Commercial Liti-
gation Practice Group, the CLE will present a variety of 
topics of broad interest to the North Carolina commer-
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Fourth Circuit Issues 
New Decision 
Applying North Carolina’s 
Economic Loss Rule
By Stephen Feldman & Kelly Margolis Dagger

In early November, the U.S. Court of Appeals for the Fourth Circuit issued a 
decision in a putative class action involving two topics of significance to North 
Carolina commercial litigators: the economic loss rule and the application of 
section 75-1.1 to claims based on alleged warranty breaches. Ellis v. Louisi-
ana-Pacific Corp., No. 11-2319, 2012 WL 5378085 (4th Cir. Nov. 2, 2012). This 
article summarizes the key points from the Ellis decision, which affirmed the 
dismissal by the U.S. District Court for the Western District of North Carolina 
of all of the plaintiffs’ claims.

Key Facts

The putative class plaintiffs in Ellis purchased homes in which Trimboard, 
a product manufactured by Louisiana-Pacific, was already installed. Trimboard 
is an exterior trim used around windows and doors. According to the plaintiffs, 
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the Trimboard on their homes was defective. 
Louisiana-Pacific provided an express warranty to consumers 

who, like the plaintiffs, owned homes on which Trimboard was in-
stalled. The plaintiffs, however, asserted that most consumers would 
not have been aware of the warranty. A copy of the express warranty 
was included with Trimboard when it was sent to wholesalers and 
distributors, but there was no mechanism for guaranteeing that the 
warranty ever reached consumers.

Based on these facts, the plaintiffs alleged three claims. 
First, the plaintiffs contended that Louisiana-Pacific negligently 

designed and manufactured Trimboard, causing it to rot and deterio-
rate. More particularly, the plaintiffs claimed that Louisiana-Pacific 
provided allegedly inadequate and misleading instructions for in-
stalling Trimboard for exterior use and manufactured and marketed 
a product that was “inherently defective for exterior use.” 

Second, the plaintiffs alleged that Louisiana-Pacific engaged in 
unfair or deceptive acts in violation of section 75-1.1. The violation, 
according to the plaintiffs, was the sale and advertisement of Trim-
board for exterior use without providing the plaintiffs with adequate 
notice of the defects in Trimboard, when Louisiana-Pacific knew or 
should have known of such defects.

Third, they sought a declaratory judgment that “Trimboard is de-
fective, prematurely deteriorates, and that its warranty is unconscio-
nable.”

The District Court’s Decision

The district court granted Louisiana-Pacific’s motion to dismiss 
all three of the plaintiffs’ claim. Ellis v. Louisiana-Pacific Corp., 
No. 3:11CV191, 2011 WL 5402878 (W.D.N.C. Nov. 8, 2011). The 
district court held that the plaintiffs’ negligence and section 75-1.1 
claims were both barred by the economic loss rule. The district court 
then concluded that the claim for declaratory relief should have been 
raised in a similar class action filed in the Eastern District of North 
Carolina. 

The Economic Loss Rule

On appeal, the Fourth Circuit first addressed the plaintiffs’ con-
tention that their negligence claim was not barred by North Caro-
lina’s economic loss rule. Under the economic loss rule, the purchaser 
of a defective product cannot sue in negligence when the product 
fails to perform and causes purely economic losses. N.C. Ports Auth. 
v. Lloyd A. Fry Roofing Co., 293 N.C. 73, 81-82, 240 S.E.2d 345, 350-
51 (1978). In the construction context, the “product” for purposes of 
applying North Carolina’s economic loss rule is the completed struc-
ture, and not the individual building product that was integrated into 
the structure. Kelly v. Georgia-Pacific LLC, 671 F. Supp. 2d 785, 793 
(E.D.N.C. 2009).

The economic loss rule has exceptions, as the Fourth Circuit ac-
knowledged. For example, the economic loss rule does not bar a 
negligence claim for an injury to the person or property of someone 

other than the promisee. In addition, the North Carolina Supreme 
Court has held that a homeowner who is not the original purchaser 
of his home can sue the builder for negligence in the construction of 
his home when that negligence causes economic loss. Oates v. JAG, 
Inc., 314 N.C. 276, 280-81, 333 S.E.2d 222, 225-26 (1985). In another 
case in which homeowners had no contract with a company that had 
provided defective building materials, the North Carolina Court of 
Appeals held that purchasers could sue in tort for economic loss be-
cause those particular homeowners were suing based on defects to a 
product sold without a warranty. Lord v. Customized Consulting 
Specialty, Inc., 182 N.C. App. 635, 641-42, 643 S.E.2d 28, 32 (2007).

According to the Ellis court, however, these decisions and excep-
tions did not “squarely address whether an explicit contract is re-
quired to invoke the [economic loss rule], or whether a contractual 
remedy, such as by warranty, will suffice.” Although the Ellis decision 
did not say so, the term “explicit contract” appears to refer to a writ-
ten contract negotiated by the plaintiff and the defendant. Thus, the 
Fourth Circuit drew a distinction, at least to analyze the applicability 
of the economic loss rule, between contract remedies that are avail-
able to a party that negotiated the contract and remedies available to a 
downstream purchaser of a product that is covered by a warranty that 
the party did not negotiate.

The Ellis court pointed out decisions of the North Carolina Court 
of Appeals and the Eastern District of North Carolina that held that 
the existence of a warranty, even when there was no direct contract 
between the parties, was sufficient to invoke the economic loss rule. 
In those cases, however, the plaintiffs were the original consumers of 
the defective products at issue, not downstream consumers like the 
plaintiffs in this case. 

In the end, the Fourth Circuit reasoned that the plaintiffs’ status 
as downstream purchasers was not the analytical touchstone. Rather, 
the key inquiry was whether the plaintiffs had a basis for recovery in 
contract or warranty. Here, the plaintiffs had a breach-of-warranty 
claim — indeed, in the related litigation in the Eastern District of 
North Carolina, the plaintiffs were pursuing that very claim.

When it reached this conclusion, the Fourth Circuit rejected the 
plaintiffs’ argument that the economic loss rule should not apply be-
cause the plaintiffs never saw the express warranty for Trimboard. 
The actual existence of a warranty remedy, the Ellis court explained, 
was the key issue. The Fourth Circuit also brushed aside the plaintiffs’ 
argument that the economic loss rule should not apply because the 
plaintiffs never had the chance to read the warranty or bargain for its 
terms. Even in cases involving original purchasers, after all, the origi-
nal purchasers did not negotiate the terms of the warranty.

The Fourth Circuit emphasized, as well, the public policy in favor 
of allowing a manufacturer of an allegedly defective good to protect 
itself to some degree through the comprehensive scheme of warran-
ties and disclaimers set out in the Uniform Commercial Code. Be-
cause the plaintiffs had a warranty remedy, the economic loss rule 
barred their negligence claim.
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The Plaintiffs’ Claim under Section 75-1.1

Significantly, the Fourth Circuit sidestepped the question of 
whether the economic loss rule also barred the plaintiffs’ claim for 
violation of section 75-1.1, though the district court held that it did. 
The Fourth Circuit noted that the North Carolina state courts have 
never addressed whether section 75-1.1 claims are subject to the eco-
nomic loss rule, and that, as a court sitting in diversity, the Fourth 
Circuit should not create or extend North Carolina common law.

Instead of deciding whether the economic loss rule applies to a 
claim under section 75-1.1, the Ellis court applied the well-estab-
lished rule that a simple breach of contract, even if intentional, does 
not constitute a violation of section 75-1.1. The plaintiffs contended 
that their claim involved substantial aggravating circumstances — in 
particular, the alleged failures by Louisiana-Pacific to give adequate 
warnings about defects in the product and to provide a copy of the ex-
press warranty to downstream consumers. The Fourth Circuit, how-
ever, dismissed these assertions as attempts to recharacterize the core 
allegation that Louisiana-Pacific breached the express warranty. Fur-
ther, requiring Louisiana-Pacific “to insure that all consumers who 
would eventually own a structure containing Trimboard received a 
copy of the warranty . . . would not only be illogical, it would be nearly 
impossible.” Concluding that the plaintiffs had failed to allege any un-
fair or deceptive conduct on the part of Louisiana-Pacific, the Fourth 
Circuit affirmed the dismissal of their section 75-1.1 claim.

 
The Declaratory Relief Claim

Finally, the Fourth Circuit affirmed the dismissal of the declara-
tory judgment claim, which should have been raised in the Eastern 
District of North Carolina, where litigation over the express warranty 
was pending. Allowing the plaintiffs to pursue the declaratory judg- 
 
ment claim would encourage piecemeal litigation — a key factor in a 
court’s decision about whether to entertain a claim for discretionary 
relief.

Conclusion

The Ellis decision is another data point that confirms the appli-
cability of the economic loss rule to negligence claims — even if the 
plaintiff was not the initial purchaser of the product covered by the 
warranty. The opinion also provides further cover to defendants sued 
for violations of 75-1.1 that, in essence, are claims for breach of war-
ranty. Lastly, the case avoids an issue of doctrinal significance: the 
interplay between the economic loss rule and claims for violation of 
section 75-1.1.   •

Stephen Feldman and Kelly Margolis Dagger are attor-
neys at Ellis & Winters LLP in Raleigh. Their practices include a 
wide range of complex litigation, including appellate and Business 
Court matters centered on section 75-1.1 claims.  


