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NO. COA 16-757 ELEVENTH DISTRICT 

NORTH CAROLINA COURT OF APPEALS 
* * * * * * * * * * * * * * * * * * * * * * * * * 

COUNTY OF HARNETT, ) 
) 

Plaintiff, ) 
) 

v. ) From Harnett County 
) No.: 12 CVS 890 

RANDY ROGERS, ) 
) 

Defendant. ) 

* * * * * * * * * * * * * * * * * * * * * 

PLAINTIFF-APPELLEE COUNTY OF HARNETT'S BRIEF1  

* * * * * * * * * * * * * * * * * * * * 

STATEMENT OF THE CASE 

This action arises from a prolonged dispute between 

Appellee-Plaintiff County of Harnett ("Harnett County") and 

Appellant-Defendant Randy Rogers ("Rogers") in which Rogers 

seemingly believed that the Harnett County Department of Public 

Utilities ("HCDPU") was involved in a diabolical scheme to 

defraud taxpayers. To date, multiple federal, state, local and 

private agencies have investigated these allegations and none of 

them have found any merit to Rogers' allegations. In an 

apparent effort to uncover this mythical scheme, Rogers 

conspired to steal documents from HCDPU and to delay or halt 

various HCDPU construction projects via sabotage. When the 

1  It is recommended that this Brief is viewed electronically on the CD being 
filed herewith to enable the audio clips to be played with the corresponding 
hyperlinks that are embedded throughout this Brief. This Brief is saved on 
the CD as "Appellee Brief.pdf." 
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County uncovered Rogers' conspiracy and listened to over 300 

hours of audio recordings surreptitiously recorded by Rogers, it 

filed this action against Rogers and Harnett County Commissioner 

Gary A. House ("House") to recover the stolen documents and 

monetary damages for the disruption to HCDPU construction 

projects caused by Rogers and House. 

The Complaint in this action alleged, inter alia, fraud and 

unfair and deceptive trade practices against Rogers and House 

and requested an injunction requiring the stolen documents to be 

returned to Harnett County. Harnett County and House have 

settled their dispute, and Harnett County and House dismissed 

all of the claims asserted against each other, but the claims 

asserted by and against Rogers remained pending. On May 9, 

2014, the Rule 2.1 Judge in this matter, the Honorable Douglas 

B. Sasser, granted Harnett County's Motion for Partial Summary 

Judgment as to .Harnett County's claims for fraud, unfair and 

deceptive trade practices, injunction and Rogers' Counterclaim 

and denied Rogers' Motion to Continue the summary judgment 

hearing. Rogers appealed the Order Granting Plaintiff's Partial 

Motion for Summary Judgment2  on June 30, 20163. (R p 457-458). 

2 Rogers abandoned his right to appeal the orders related to the injunction, 
Counterclaim and Motion to Continue by failing to argue those issues in his 
Appellant's Brief. N.C.R.App.P. 28(a) (2016) ("Issues not presented and 
discussed in a party's brief are deemed abandoned."). 
3 Rogers previously appealed the same order in 2014, but the Court of Appeals 
dismissed the appeal as interlocutory. (R pp 442-450). Harnett County 
subsequently dismissed the remaining claims in this action on June 6, 2016. 
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STATEMENT OF THE FACTS  

Rogers was employed as a right-of-way agent for HCDPU from 

2006 until January of 2011. (R p 103, ¶ 3; pp 393-394). His job 

responsibilities included acquiring easements for water and 

sewer lines to be constructed across landowners' real property 

in Harnett County for various HCDPU construction projects, 

including the South Central sewer line project ("South 

Central"), the South Harnett waste water treatment plant 

expansion project ("South Harnett WWTP") and the Cameron Hills 

water line project ("Cameron Hills"). (R p 103, 3; p 395). 

Marziano & McGougan, PA ("M&M") was the project engineer for 

HCDPU for each of these projects. At all times relevant hereto, 

Rogers' immediate supervisor was Glenn McFadden and the Director 

of HCPDU was Steve Ward. (R p 103, ¶ 1-2; p 116, ¶ 1). 

Throughout 2010 and early 2011, Harnett County experienced 

multiple issues with easement acquisitions on various projects, 

including the South Central and Cameron Hills projects, which 

projects were Rogers' responsibility. (R pp 105-108, ¶ 8-21; pp 

117-118, 124, ¶ 7-8, 32). For example, Rogers continuously 

represented to HCDPU and M&M that the water and waste water 

lines were running through houses, ponds and other structures. 

(R pp 297-298, 5-8; pp 105-107, ¶ 11-15; pp 198-199, 4-6; p 

269, ¶ 10; pp 117-118, ¶ 8). Additionally, many property owners 

opposed these projects at County Commissioner meetings and 
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otherwise used documents and advice that clearly came from 

within HCDPU, i.e. from Rogers. (R p 282, ¶ 3; pp 118-119, ¶ 9- 

11). Rogers also provided incorrect easement spreadsheets to 

HCDPU management and required additional engineering, surveying, 

consulting and other services. (R pp 106-107, ¶ 13-15; pp 298-

299, ¶ 11). As a result, the South Central project was 

substantially delayed and Harnett County was forced to pay 

additional fees for extra services. (R pp 106-107, 109, 15, 

20, 27; pp 116-117, 119-122, ¶ 3, 7, 12, 18-19, 21-24). 

During this same timeframe, documents began to mysteriously 

disappear from HCDPU. (R p 104, ¶ 7). Some of these documents 

were submitted to the North Carolina Department of Environment 

and Natural Resources ("DENR"), the United States Department of 

Agriculture ("USDA"), the North Carolina Bureau of Investigation 

("SBI"), several private agencies, the Harnett County Manager 

and the Harnett County Board of Commissioners along with various 

allegations of corruption within HCDPU. (R p 300, ¶ 4; pp 118-

120, ¶ 10, 15; p 109, ¶ 28; p 363, ¶ 15). Many of these packets 

were anonymously submitted under the pseudonyms "Britt Smith" 

and "Admiral David Glasgow-Farragut." Id. As a result of these 

submissions, DENR delayed the permitting process for the South 

Harnett WWTP project and Harnett County hired the law firm 

Poyner Spruill, LLP to investigate the alleged corruption and 

missing documents. (R pp 362-364, ¶ 14-22; pp 199-200, 7-8). 
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Rogers was terminated in January of 2011, after it became 

apparent that he was not performing his job responsibilities and 

was causing some of the aforementioned issues. (R p 103, 91 3; pp 

116-117, 91 3). Upon his termination, Harnett County found a 

flash drive and county-issued laptop in Rogers' possession 

containing over 300 hours of audio recordings that were 

surreptitiously recorded by Rogers over the previous months (the 

"Rogers Recordings"). (R p 104, ¶ 5); see also (R pp 396-405) 

(admitting to secretly recording the Rogers Recordings). These 

recordings show that Rogers was stealing documents from HCDPU 

and attempting to sabotage various HCDPU projects, including the 

South Central, South Harnett WWTP and Cameron Hills projects, in 

his alleged crusade against corruption that has been disproven 

on multiple occasions. (R p 104, 6; pp 116-117, 1 3). 

In May of 2011, Poyner Spruill issued a final report from 

its investigation; which found no merit to the allegations of 

corruption submitted by Rogers as "Britt Smith" and "Admiral 

David Glasgow-Farragut." (R p 200, ¶ 8). However, the Poyner 

Spruill report recommended that Harnett County pursue civil 

claims against Rogers for (a) the recovery of documents stolen 

from HCDPU and (b) the recovery of damages resulting from 

Rogers' wrongful activities while employed at HCDPU. Id. In 

accordance with this recommendation, Harnett County filed this 

action. (R p 282, ¶ 2). In addition to filing a counterclaim in 

NPGBOI :2420874.2 



-6- 

this action, Rogers has filed at least five (5) other lawsuits 

against Harnett County related to alleged corruption within 

HCDPU and related issues. (R p 200, 9). To date, no court or 

other agency has found that Rogers' allegations of corruption 

have any merit. (R p 200, ¶ 9; pp 124-125, 33, 35). 

ARGUMENT 

I. ROGERS' ADMITTED WRONGFUL ACTIVITIES CONSTITUTE FRAUD AND 
UNFAIR AND DECEPTIVE PRACTICES AS A MATTER OF LAW.  

A. South Central Project Wrongful Conduct. 

In or about 2008, Harnett County started design and 

subsequently construction of South Central phases B and C. (R p 

117, 5). The South Central project required the construction 

of multiple new waste water lines to service hundreds of 

property owners in the South Central Water and Sewer District. 

(R p 116, ¶ 2). Therefore, the South Central project required 

many new easements for the waste water lines. To fund the South 

Central project, HCDPU received financing from the USDA Rural 

Development Program. (R p 117, ¶ 6). 

While Rogers' job responsibilities required him to procure 

easements for the South Central project, Rogers admitted in an 

October 1, 2010 telephone conversation with House that he 

stopped buying easements on the South Central project Phases B-1 

and B-2 and stated "I have stalled them about as long as I can 

stall . . . I can't stop them but so long before it becomes a 
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job security issue for me."  4  Rogers also admitted in an October 

22, 2010 telephone conversation with House that he would  

continue "adding friction where [HCDPU] can't see it" on the  

South Central project because "I hope we can get this thing shut  

down before we waste too much." These recordings, and many 

others5, show Rogers' intent to stall the South Central project 

as long as possible in an effort to shut down the project. 

i. Rogers intentionally aided various property 
owners in their attempts to thwart the South 
Central Project. 

During the South Central project and other projects, Rogers 

secretly aligned himself with property owners who opposed the 

projects. For example, in September of 2010, Rogers befriended 

Tee Glander and Debbie Byrd, a husband and wife who owned 

property in the proposed path of the South Central sewer line. 

On the evening of September 15, 2010, Rogers met Mr. Glander and 

Mrs. Byrd at their residence to help them oppose the project. 

Immediately before the meeting, Rogers told House in a telephone 

conversation that the intention of the meeting was to provide 

Mr. Glander with sufficient information to oppose the South 

Central project at the upcoming Board of Commissioners meeting.  

4 Since the Rogers Recordings are so voluminous, counsel for Harnett County 
made shorter clips of various recordings and embedded hyperlinks to those 
clips herein. (R pp 300-301, 1 5). We suggest viewing this Brief 
electronically on the CD being filed with the Court to enable the clips to be 
played with the corresponding hyperlinks. To play a clip in the electronic 
version of this Brief, simply click on the corresponding hyperlink. 
S A good synopsis of some of Rogers' wrongful activities can be found on p.87-
91 of the Poyner Spruill Report. (R p 200, 1 8). 
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See also (R p 427) (admitting the same). At the beginning of 

the meeting with Mr. Glander and Mrs. Byrd, Rogers stated "I am 

not on the clock. I'm not an employee tonight. I am a  

citizen." He then proceeded to provide non-public documents to  

Mr. Glander and Mrs. Byrd to use in opposition to the project at  

a Board of Commissioners meeting and advised them regarding 

additional documents to request from HCDPU to stop that portion 

of the project. It is clear from the three-hour recording of 

the September 15, 2010 meeting with Mr. Glander and Mrs. Byrd, 

that Rogers' intent was to rally citizens against the South 

Central project and provide them with sufficient information to 

delay or halt the project. At the end of the meeting, Rogers  

indicated that he was helping Mr. Glander oppose the project  

because he didn't agree with the Count borrowing money over a 

period of 40 years to pay for the South Central project. 

Regardless of his intent, Rogers' duplicitous actions 

substantially delayed the South Central project and caused 

additional damages as described in detail in Section III of 

Harnett County's summary judgment brief. (R pp 91-95). 

Rogers clearly intended to assist Mr. Glander in his 

opposition to the South Central project at the upcoming Board of 

Commissioners meeting in an effort to get it "slowed down or  

stopped." As evidenced by a September 24, 2010 telephone  

conversation between Rogers and House, the specific plan was for 
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Rogers to provide information, advice and supporting documents 

to Mr. Glander to present at the Board of Commissioners meeting 

and for House and the other County Commissioners to undermine 

HCDPU and stop the South Central project as a result of the 

presentation. See also (R p 428) (admitting the same). 

Pursuant to Rogers' requests and advice, Mr. Glander 

presented various documents and other information obtained from 

Rogers at the Board of Commissioners meeting on September 20, 

2010 and the Board of Commissioners special work session on 

September 28, 2010. (R p 282, 3; p 118, ¶ 9-10). These 

presentations included documents that clearly came from within 

HCDPU and were later found on the hard drive of Rogers' County-

issued laptop, although Mr. Glander would not reveal his sources 

at the time. (R p 118, ¶ 10). As a result of these 

presentations, the Board of Commissioners started to question 

the engineering and planning for the South Central project and 

HCDPU's overall management of the project. (R pp 108-109, ¶ 25; 

p 119, ¶ 11). For example, the Board of Commissioners required 

additional reviews, meetings and assessments of the South 

Central project, including a thorough review of the proposed re-

routed design that Rogers suggested to the Board of 

Commissioners through Mr. Glander. Id. Although these 

additional reviews ultimately resulted in a determination that 

Rogers' proposed re-design of the South Central project was not 
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a viable option, they caused substantial delays on the South 

Central project. (R pp 108-109, ¶ 25-26; p 119, ¶ 11-12). 

Both before and after the September 15, 2010 meeting with 

Tee Glander and Debbie Byrd, Rogers confided in Mr. Glander that 

he was working to disrupt the South Central project. For 

example, a couple of days before the meeting with Mr. Glander 

and Mrs. Byrd, Rogers stated to Mr. Glander "If you really want  

to get to the Catch 22 of it and the major projects and changing 

or stopping or doing . . . that's the route you go." (emphasis 

added). A couple of days after the September 15, 2010 meeting, 

while preparing Mr. Glander to oppose the South Central project 

at the upcoming Board of Commissioners meeting, Rogers stated 

"I'm working diligently to try to shut down some of these plans  

they got." Rogers also admitted to Mr. Glander that he was  

acting as a spy against HCDPU. 

Although Rogers continued to provide information and 

guidance to Mr. Glander to undermine the South Central project, 

Rogers lied to various employees of Harnett County regarding 

knowing Mr. Glander. For example, just one week after Rogers 

met with Tee Glander for over three hours at his residence, 

Rogers lied to County Engineer Amanda Bader about knowing Mr.  

Glander. Later that same day, Rogers admitted to lying to Ms.  

Bader to conceal Rogers' covert activities. Rogers also lied to 

his immediate supervisor regarding knowing Mr. Glander. (R p 
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108, ¶ 24). These activities show that Rogers was engaged in 

fraudulent and deceptive activities to further his attempts to 

thwart the South Central project. 

ii. Rogers intentionally failed to perform his job 
duties to delay the South Central Project. 

As the only right-of-way agent employed by HCDPU during 

2010 and early 2011, Rogers' primary job responsibility was to 

negotiate and acquire easements for the South Central project. 

(R p 103, ¶ 3). The Rogers Recordings show that Rogers 

intentionally failed to perform these duties. For example, on 

October 1, 2010, Rogers stated that he stalled the easement  

acquisition process as much as he could on Phases B1 and B2 of 

the South Central project. Rogers should have and could have 

acquired more easements on the South Central project. (R pp 382- 

383, ¶ 8-9, 11). However, Rogers successfully delayed the 

acquisition of easements on the South Central project for 

months. (R p 109, ¶ 27; p 122, 91 24; p 271, ¶ 19; p 299, ¶ 12). 

Meanwhile, Rogers was reporting to his employer that he was 

working hard to obtain easements and that any delays were 

because of problems with the project plans. (R p 105, 10). 

Rogers delayed the easement acquisition process from 

beginning to end of the South Central project. At the beginning 

of the easement acquisition process, Rogers was required to send 

notification letters to each property owner in the proposed path 
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of the sewer line to inform them of the project and notify them 

that County employees and contractors may be visiting the 

property to inspect and/or survey the project. (R p 105, 91 9; p 

268, 8). However, Rogers admitted that he failed to send 

these notification letters. (R p 105, ¶ 9; pp 268-269, ¶ 9). 

Nevertheless, Rogers told his supervisor on multiple occasions 

that he had in fact sent them. (R p 105, 9). This intentional 

failure to fulfill his job duties and related misrepresentations 

resulted in multiple conflicts with landowners and subsequent 

delays in the South Central project. (R pp 268-269, ¶ 9). 

The final step of the easement acquisition process is to 

notarize and record the easements that have been signed by the 

property owners. (R p 382, ¶ 7). Although the process for 

notarizing and recording is very simple and only takes a couple 

of minutes, Rogers failed to notarize or record any of the 

easements acquired by an outside consulting firm (Greenhorne & 

O'Mara) and given to Rogers for the South Central project. (R p 

382, ¶ 7-8). This intentional failure to perform a simple task 

further shows that Rogers was intentionally failing to perform 

his job responsibilities to delay the project. 

Throughout the easement acquisition process, Rogers raised 

alleged issues related to the proposed path of the sewer line 

that were not in fact issues, presumably to further delay the 

project. For example, throughout 2010, Rogers continuously 
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represented to Harnett County and M&M that construction plans 

showed the proposed sewer line going through structures, such as 

houses, barns, swimming pools and fences. (R p 105, ¶ 11; pp 

198-199, II 4; pp 297-298, 5-6; p 269, 91 10). Rogers stated on 

multiple occasions that each of these alleged issues required 

the sewer line to be relocated and that he couldn't obtain any 

easements until they were resolved. Id. Based on these 

representations from Rogers, Harnett County employees conducted 

multiple meetings with M&M in mid to late 2010 to rectify the 

alleged issues. (R p 298, 7-8; p 106, 1 12; pp 198-199, 4). 

However, these meetings proved meaningless because virtually all 

of the issues raised by Rogers had no merit. For example, out 

of over 80 issues raised by Rogers that were examined in a 

meeting that lasted over three hours between various members of.  

HCDPU, M&M, the Harnett County engineer, Harnett County 

attorneys and Rogers on December 7, 2010, only one required any 

action on behalf of Harnett County and/or M&M. (R p 106, ¶ 12; p 

199, 5; p 298, ¶ 8; p 269, 10, 12). Due to Rogers' 

fabrication of issues and his' refusal to acquire easements until 

those "non-issues" were resolved, the South Central project was 

substantially delayed and Harnett County incurred additional 

unnecessary engineering fees as described in Section III of 

Harnett County's summary judgment brief. (R pp 91-95). 
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iii. Rogers intentionally provided false information 
to HCDPU management to delay the South Central 
Project. 

Rogers admitted to lying to Harnett County on multiple 

occasions. For example, approximately 20 minutes before the 

above-described December 7, 2010 meeting regarding alleged 

easement issues, Rogers whispers to a co-worker that he provided 

a falsified easement spreadsheet in anticipation of the meeting 

in an effort to mislead his supervisor at HCDPU. (R pp 430-437). 

He also admitted telling "half-truths" regarding easement plats 

to both County Attorney Jennifer Slusser and Assistant Director 

of HCDPU Glenn McFadden. The cumulative effect of these 

fraudulent misrepresentations (i.e. lies) substantially delayed 

the South Central project as shown in Section ITT of Harnett 

County's summary judgment brief. (R pp. 91-95). 

iv. Rogers anonymously submitted sets of documents 
and allegations of wrongdoing related to the 
South Central project to USDA and other agencies. 

Rogers submitted multiple sets of documents and inquiries 

to the USDA Department of Rural Development ("Rural 

Development") under the pseudonym Admiral David Glasgow- 

Farragut. For example, Tab F of the Poyner & Spruill report 

contains extensive email conversations between the Rural 

Development Director of Community Programs and Program Support 

Staff and "Admiral David Glasgow-Farragut" over the course of 

several months. (R p 203). Although all relevant parties, 
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including USDA, flatly rejected the accusations made by "Admiral 

David Glasgow-Farragut," USDA, Harnett County and M&M spent 

significant time researching and responding to these baseless 

accusations of corruption that were submitted between at least 

December of 2010 and March of 2011. (R p 200, S( 8, Exhibit C, 

Tab F; pp 119-121, ¶ 14-21; p 270, ¶ 15-17). These submissions 

required M&M to update its Preliminary Engineering Report for 

the South Central project at least (3) times in an effort to 

specifically address the questions that were unnecessarily 

raised by Rogers as Admiral David Glasgow-Farragut. (R p 270, 91 

17; p 120, 18). Since Harnett County received substantial 

funds from the USDA for the South Central project, these 

submissions also caused the USDA to delay Harnett County's 

authorization to bid the South Central project, which delayed 

the project as a whole as more specifically identified in the 

Section III of Harnett County's summary judgment brief. (R p 

120, ¶ 19; pp 270-271, ¶ 18). Rogers also submitted similar 

documents and accusations to various other agencies, including 

the Harnett County Manager, the Environmental Protection Agency,  

the Southern Environmental Law Center and the North Carolina  

Department of Environment and Natural Resources, and none of 

these agencies found any wrongdoing on behalf of Harnett County. 

v. Rogers intentionally misled HCDPU management 
regarding the status of easement acquisition on 
the South Central project. 
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Rogers also misled HCDPU management regarding the status of 

easement acquisition from an outside consulting firm that Rogers 

was managing. In or about 2010, Rogers suggested that HCDPU 

hire a consulting firm named Greenhorne & O'Mara ("G&O") to 

assist Rogers in acquiring easements for the South Central 

project. (R p 107, 16-17). Pursuant to Rogers' request, HCDPU 

engaged G&O from June of 2010 until April of 2011 to negotiate 

and obtain easements from each of the property owners affected 

by the South Central project. (R p 107, T 17; p 121, ¶ 23). 

Rogers was the primary contact for G&O. (R p 379, 91 6; p 107, ¶ 

18). During the eleven months that G&O was working on the South 

Central project, G&O only acquired 14 easements out of the 174 

that they were asked to pursue. (R p 382, ¶ 8). To put these 

numbers into perspective, after Rogers was fired, his successor 

was able to obtain all of the remaining easements in less than 

six months with no assistance from outside consultants. (R p 

382, ¶ 8; p 108, ¶ 21). G&O admits it was very inefficient and 

significantly underperformed because it couldn't obtain 

sufficient information from Rogers in a timely manner to 

adequately perform under its contract with Harnett County. (R pp 

379-380, 1 7-10). However, G&O kept Rogers thoroughly informed 

of its issues on the South Central project. (R p 380, ¶ 8). 

Despite Rogers receiving repetitive complaints and requests for 

more information from G&O throughout the engagement, Rogers 
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represented to his supervisor on multiple occasions that G&O was 

making good progress and there were no issues. (R p 107, ¶ 19). 

Harnett County eventually paid G&O over $100,000.00 for easement 

acquisition services performed on the South Central project, 

although G&O woefully underperformed. (R p 107, 91 20; p 121, ¶ 

23). If Rogers had truthfully conveyed the issues raised by G&O 

to HCDPU management when his supervisor asked, HCDPU would not 

have continued to pay G&O for unsuccessful easement acquisition 

services. (R p 107, ¶ 20). Like so many other instances, Rogers 

could not tell the truth because that would have exposed his 

fraud. In other words, Harnett County wasted over $100,000.00 

on easement acquisition services performed by G&O because Rogers 

continually misrepresented facts to HCDPU management. 

B. South Harnett WWTP Project Wrongful Conduct.  

i. Rogers attempted to get the environmental permits 
revoked for the South Harnett WWTP project and to 
otherwise halt construction of the plant. 

The County was required to obtain multiple permits from the 

North Carolina Department of Environment and Natural Resources 

("DENR") to construct and operate the South Harnett WWTP. 

During construction of the project, the County entered into a 

contract with Fort Bragg under which Harnett County would handle 

and treat waste water from Fort Bragg for an extended period of 

time. Consequently, the South Harnett WWTP needed to increase 

its waste water treatment and disposal capacity from 5,000,000 
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gallons per day to 15,000,000 gallons per day. This upgrade 

required Harnett County to obtain additional permits from DENR, 

including an Authorization to Construct ("ATC") the upgraded 

treatment plant and an Authorization to Operate ("ATO") it when 

construction was complete. In addition to the permits needed to 

construct and operate the waste water treatment plant, DENR also 

required Harnett County to obtain a permit to construct a pump 

station and sewer lines to transport waste water to the 

treatment plant. (R pp 122-123, ¶ 27; pp 360-361, ¶ 6-7). Both 

the ATO for the plant and the ATC for the pump station and sewer 

lines were substantially delayed by Rogers' actions as described 

below. (R pp 362-364, 13-22). 

Rogers attempted to have each of the DENR permits revoked 

and to otherwise undermine the South Harnett WWTP. For example, 

on October 20, 2010, Rogers admitted that to House that he was  

attempting to "yank" the permit for the South Harnett WWTP. On 

October 1, 2010, Rogers also admitted that he was attempting  

"stop construction of the plant." Rogers further stated on 

September 20, 2010 that the project "needs to be stopped."  

In furtherance of the above statements, Rogers anonymously 

submitted multiple stolen documents, questions and wrongful 

allegations of improprieties within HCDPU to various individuals 

and agencies, including DENR, under the fictitious name "Britt 

Smith." See (R p 300, ¶ 4, Exhibit A) (containing multiple 
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emails and documents submitted by Britt Smith to DENR between 

October and December 2010 raising questions and allegations of 

fraud related to the South Harnett WWTP project). Rogers 

admitted to his wife on October 19, 2010 that he also sent 

packages to at least DENR, the Environmental Protection Agency  

and the Southern Environmental Law Center. It is undisputed 

that Rogers sent similar packages to the Harnett County Manager, 

the North Carolina Bureau of Investigation and the United States 

Department of Agriculture. (R p 200, 8). When confronted by 

his supervisor, Glenn McFadden, on December 17, 2010 regarding 

these suspicious submissions, Rogers lied  

didn't know anything about Britt Smith. See also (R p 109, 

29). He lied again about five minutes later. 

Rogers also contacted various agencies via telephone to 

follow up on his submissions in an attempt to stop the South 

Harnett WWTP project. Identifying himself as Britt Smith, 

Rogers called Ken Pohlig, an Environmental Engineer at DENR, on  

October 8, 2010 to raise additional questions and allegations of  

fraud related to the South Harnett WWTP project. Rogers also 

contacted Hannah Stallings, DENR's State Environmental Policy 

Act Coordinator, multiple times in late 2010 to convey similar 

baseless allegations of fraud. (R p 300, ¶ 4, Exhibit A). 

The aforementioned submissions, phone calls and wrongful 

allegations from Rogers to DENR occurred at the same time that 
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DENR was in the final review stages for the ATO for the 

treatment plant and the ATC for the related pump station and 

connector lines and caused substantial delays in the permitting 

process for the South Harnett WWTP project. More specifically, 

Harnett County received the ATC permit for the upgraded 

treatment plant on December 4, 2009 and immediately began 

construction thereafter. (R pp 122-123, 27). By October of 

2010, Harnett County was almost finished with the construction 

of the plant. (R p 361, ¶ 10). However, Harnett County could 

not operate the treatment plant until it received the ATO permit 

for the plant from DENR and could not begin construction of the 

sewage lines and pump station to supply waste water to the plant 

until the ATC for the connector lines was received from DENR. 

pp 361, 363, 1 7, 19; pp 122-123, ¶ 27). Harnett County first 

applied for the ATO permit for the plant on April 15, 2010 and 

the ATC permit for the connector lines and pump station on March 

22, 2010. (R pp 122-123, 27). As is standard procedure for 

DENR permitting, Harnett County and its engineer, M&M, received 

various comments and questions from DENR in June 2010 related to 

the ATO for the plant and the ATC for the connector lines. (R p 

362, ¶ 13). Nothing seemed out of the ordinary at that time. 

Id. Harnett County and M&M responded to these questions and 

comments in July of 2010 and provided additional supporting 

documentation in early October of 2010. Id. Based on these 
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responses, DENR should have issued the ATO for the plant and the 

ATC for the connector lines immediately thereafter in October of 

2010. Id. However, at or about the same time that Harnett 

County and M&M responded to DENR's standard questions and 

comments, Rogers started his campaign to "yank" the DENR permits 

in October of 2010 by submitting stolen documents and erroneous 

allegations to DENR along with his numerous telephone calls to 

DENR as "Britt Smith." (R p 300, 4, Exhibit A; pp 362-363, 

14-16). As shown by the Rogers Recordings and documents 

produced by DENR, these submissions continued through at least 

the end of 2010. (R p 300, ¶ 4, Exhibit A). Immediately after 

DENR received the first of these submissions, DENR started to 

ask Harnett County and M&M many of the same questions that were 

contained in the submissions from "Britt Smith," and DENR 

refused to issue the ATO for the plant and the ATC for the 

connector lines until these questions were answered. (R pp 362- 

363, ¶ 14-16). Harnett County and M&M spent many months 

attempting to answer these questions. (R p 363, ¶ 17). After 

Harnett County and M&M sufficiently answered all of DENR's 

questions related to the submissions from Rogers, DENR 

eventually agreed with Harnett County, rejected the allegations 

from "Britt Smith" and issued the ATO for the plant and the ATC. 

Id. However, the ATO for the plant and the ATC for the 

connector lines should have been issued in October of 2010, but 
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because of the wrongful submissions from Rogers as "Britt 

Smith," the ATO permit for the plant was not issued until April 

5, 2011 and the ATC for the connector lines was not issued until 

May 12, 2011. (R pp 362-364, ¶ 13-22; pp 122-123, ¶ 27). In 

other words, Harnett County was unable to begin construction of 

the connector lines to supply waste water to the plant until May 

of 2011 instead of October of 2010, when the ATC should have 

been issued. (R pp 361-364, 10, 13, 19, 21). Accordingly, 

Rogers' attempts to stop the construction of the waste water 

treatment plant caused delays in the South Harnett WWTP project 

of approximately seven (7) months. (R p 364, I 22). These 

delays, in turn, caused significant monetary damages to Harnett 

County as discussed in detail in Section III of Harnett County's 

summary judgment brief. (R pp 91-95). 

ii. Rogers stole documents from other HCDPU 
employees' desks and used them to undermine HCDPU 
and the South Harnett WWTP project. 

In furtherance of Rogers' attempts to obtain documents and 

send them to various agencies along with his unfounded 

allegations of fraud, Rogers stole documents from various HCDPU 

employees. For example, on October 21, 2010, Rogers stated in a 

telephone conversation with House that he was going to steal a 

document related to a DENR permit for the South Harnett WWTP 

project from the desk of HCDPU employee Carol Murayama while she 

was at lunch. In that same conversation, Rogers admitted to 
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acting like a "natural born criminal." After sending the stolen 

letter to various individuals and agencies, including DENR, as 

part of his "Britt Smith" submissions, Rogers laughed with House  

on November 18, 2010 regarding HCDPU thinking that Carol  

Murayama was behind the Britt Smith submissions. 

On September 29, 2010, Rogers also discussed stealing the  

Environmental Assessment for the South Harnett WWTP project from 

the office of the Assistant Director of HCDPU, Glenn McFadden. 

Fifteen minutes after having that conversation, he admitted to  

stealing the Environmental Assessment. That same night, Rogers 

returned to the office of HCDPU at 11:15pm to steal more 

documents from the office of Glenn McFadden. This escapade is 

captured on multiple recordings over a twenty minute period in 

which Rogers first drives by Glenn McFadden's house to verify 

that he is not in the office at least twice. He then 

surreptitiously enters the HCDPU offices to steal documents. As 

he is leaving the office, Rogers is startled by a strange car in 

the parking lot of HCDPU. This series of recordings clearly 

demonstrates that Rogers knew his actions were fraudulent and 

deceitful. Rogers used portions of the environmental assessment 

and other documents stolen from HCDPU to support his wrongful 

allegations that he submitted to DENR and other agencies as 

Britt Smith. (R p 109, ¶ 28; p 300, 1 4, Exhibit A). 

C. Cameron Hills Project Wrongful Conduct.  
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In or about 2008, Harnett County started design and 

construction of the Cameron Hills water line. (R p 124, 30). 

The Cameron Hills project was intended to supply water from the 

South Harnett Regional Water Booster Station located near Ray 

Road in the southern part of Harnett County to an elevated 

storage tank located on Highway 24 in the southwestern part of 

Harnett County. (R p 124, ¶ 31). A substantial portion of this 

water is used to supply a section of Fort Bragg located in 

Harnett County known as Linden Oaks. Id. The Cameron Hills 

project required multiple new easements for the water line. 

Similar to Rogers' meetings with Tee Glander and Debbie 

Byrd on the South Central project, Rogers met with multiple 

landowners, including Keith and David Chatalier, to assist them 

in opposing the Cameron Hills project. Specifically, Rogers and 

House met with Keith and David Chatalier, Gary and Judy Young 

and Frank Cardona on November 9, 2010 in House's office to 

discuss the Cameron Hills project. These citizens owned real 

property in the proposed path of the Cameron Hills water line. 

During this meeting, Rogers provided arguments to the property 

owners regarding how to stop or reroute the Cameron Hills 

project and suggested that they contact the County Engineer,  

Amanda Bader, to further pursue this issue. Immediately after 

the property owners met with Amanda Bader that same day, Rogers 

was elated that they were creating substantial problems for the 
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Cameron Hills project and suggested that he could use these 

issues to further delay the easement acquisition process. 

The day after Rogers met with the Chataliers and other 

property owners, Amanda Bader conveyed the issues raised by the 

property owners to Rogers' supervisor, Glenn McFadden, and Mr. 

McFadden briefly discussed those issues with the property owners 

via telephone. When Mr. McFadden spoke to Rogers on November 

10th  regarding those issues, Rogers lied to Mr. McFadden  

regarding meeting with the property owners. Later that same 

day, Rogers bragged to one of his co-workers about causing all  

of the issues with the property owners on purpose. 

The next day, Rogers met with Keith and David Chatalier at 

their residence at night for almost four hours to assist them in 

stopping or rerouting the Cameron.  Hills project. At the 

beginning of the meeting, Rogers stated "I ain't on no clock 

tonight . . We can play dirty now." Rogers proceeded to 

advise the Chataliers regarding documents to request to "shut  

down" the Cameron Hills project. Rogers' express intensions 

were to shut down or reroute the project and to undermine HCDPU. 

Rogers also provided aerial maps and other documents to the 

Chataliers to assist them in opposition to the project. When 

Mr. Chatalier asked Rogers how he obtained some of the documents 

that he was providing to the Chataliers, Rogers admitted that he 

stole them. Despite Rogers' supervisor telling him two days 
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earlier that HCDPU cannot provide copies of construction plans 

to property owners for security reasons, Rogers stated that he 

would provide a copy of the plans to the Chataliers. At the end 

of the meeting, Rogers asked Mr. Chatalier to "fire up" his  

neighbors in opposition to the project and asked Mr. Chatalier 

to exaggerate regarding the location of a building and a pond on  

his property to make them appear inside the route of the  

proposed water line. The day after this meeting, Rogers lied to  

Glenn McFadden again regarding meeting with the Chataliers. 

As a result of Rogers' advice, stolen documents, secret 

meetings and fraudulent misrepresentations to HCDPU, the 

property owners created enough chaos within the County to force 

HCDPU to reroute the Cameron Hills water line. (R p 124, 1 32). 

II. ROGERS' ARGUMENTS REGARDING THE FRAUD CLAIMS IGNORE THE 
UNCONTROVERTED FACTS IN THE RECORD ON APPEAL. 

North Carolina courts have found it difficult to fully 

define "fraud." The Supreme Court of North Carolina has stated: 

`Fraud has no all-embracing definition. Because of the 
multifarious means by which human ingenuity is able to 
devise means to gain advantages by false suggestions 
and concealment of the truth, and in order that each 
case may be determined on its own facts, it has been 
wisely stated 'that fraud is better left undefined,' 
lest, as Lord Hardwicke put it, "the craft of men 
should find a way of committing fraud which might 
escape such a rule or definition." However, in 
general terms fraud may be said to embrace 'all acts, 
omissions, and concealments involving a breach of 
legal or equitable duty and resulting in damage to 
another, or the taking of undue or unconscientious 
advantage of another.' 
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Roberson v. Williams, 240 N.C. 696, 701, 83 S.E.2d 811, 814 

(1954) (internal citations removed). Here, Rogers' attempts to 

pigeonhole Harnett County's claims should be ignored because the 

uncontroverted facts make it clear that Rogers used multifarious 

means to gain advantages by false suggestions and concealment of 

the truth which substantially damaged Harnett County. 

A. Rogers Has Not Forecasted Any Evidence to Establish a 
Genuine Issue of Material Fact.  

In response to all of the above-cited evidence, Rogers 

proffered only a one-page affidavit in an attempt create genuine 

issues of material fact. (R p 391). That affidavit does not 

address and, therefore, cannot create a genuine issue of 

material fact with respect to the majority of the material 

evidence presented by Harnett County. See Kennedy v. Guilford  

Tech. Community College, 115 N.C.App. 581, 583, 448 S.E.2d 280, 

281 (1994) (stating that in response to a motion for summary 

judgment, a non-movant must provide "specific facts (not mere 

allegations or speculation) that controvert the facts set forth 

in the movant's evidentiary forecast."). For example, the 

Affidavit of Randy Rogers does not address (1) attempting to 

delay projects, (2) aiding property owners in opposition of 

projects, (3) intentionally failing to acquire easements, (4) 

lying to HCDPU regarding each of the above issues, (5) telling 

"half-truths" regarding missing plats, (6) lying regarding 
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Greenhorne & O'Mara, (7) lying regarding Britt Smith and Admiral 

David Glasgow-Farragut, (8) attempting to yank the permit for 

the South Harnett WWTP project, (9) stealing documents or (10) 

any of Harnett County's causation or damages evidence. 

B. Rogers' Brief Does Not Identify Any Genuine Issues of 
Material Fact With Respect to Harnett County's Fraud 
Claims. 

Rogers argues in his Brief that approximately fifteen (15) 

fraudulent misrepresentations do not constitute actionable 

fraud. The following subsections of this Brief will address 

each of those issues. 

i. Intentionally failing to acquire easements on the 
South Central project while reporting to Glenn 
McFadden that he was working diligently to 
acquire easements. 

Rogers claims that his failure to acquire easements is not 

fraud because it is subjective. However, this argument ignores 

that fact that Rogers admitted on multiple occasions to 

intentionally failing to acquire easements in an effort to 

sabotage the South Central project. For example, on October 1,  

2010, Rogers stated that he stalled the easement acquisition 

process as much as he could on the South Central project. 

Rogers also lied to his supervisor on multiple occasions to 

conceal his duplicitous activities. (R p 105, 1 10). Rogers did 

not contest these issues in his affidavit or otherwise. (R p 

391). Therefore, these facts are uncontroverted. 
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ii. Representing to Harnett County and M&M that he 
had sent the initial notice letters to property 
owners on the South Central project while knowing 
this was false. 

Rogers argues that Harnett County's claim is not supported 

by evidence and that his affidavit challenges this issue. 

However, the Rogers Recordings and affidavits submitted by 

Harnett County clearly show that Rogers failed to send these 

notification letters and that Rogers lied to Glenn McFadden and 

M&M regarding the same. (R p 105, ¶ 9; pp 268-269, 91 9). In 

response to this evidence, Rogers vaguely stated in his 

affidavit that "[his] representations concerning initial notices 

to South Central project property owners were accurate." (R p 

391, 91 2). This general statement is ambiguous regarding which 

"representations" were "accurate." Since Rogers' statements to 

Mr. Glander and Mrs. Byrd directly contradict his statements to 

Glenn McFadden and M&M, only one set of Rogers' representations 

can be "accurate." Therefore, the Affidavit of Randy Rogers is 

self-contradictory on this issue and should be disregarded. 

iii. Meeting with Tee Glander and Debbie Byrd to 
assist them in opposition to the South Central 
project while lying to County employees regarding 
the meetings. 

Rogers claims that there is no evidence of what was 

discussed at the meetings with Tee Glander and Debbie Byrd and 

the effect of those meetings. This completely ignores the 

Rogers Recordings and the affidavits submitted by Harnett County 
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that are included in the Record on Appeal. For example, the 

entire three-hour meeting between Rogers and Mr. Glander and Ms. 

Byrd on September 15, 2010 is on the Rogers Recordings and 

various clips from the meeting are included supra. The 

affidavits also establish that Mr. Glander presented various 

documents and other information obtained from Rogers at the 

Board of Commissioners meeting on September 20, 2010 and the 

Board of Commissioners special work session on September 28, 

2010, which resulted in delays for the South Central Project. (R 

p 282, 91 3; pp 118-119, ¶ 9-12; pp 108-109, ¶ 25-26). The 

Affidavit of Randy Rogers does not address these issues. (R p 

391). Therefore, these facts are uncontroverted. 

iv. Representing to M&M and multiple County employees 
that the South Central construction plans did not 
match the plats and showed lines running through 
houses and other structures, when these issues 
were fabricated to delay the project. 

Rogers claims that his affidavit asserts that at least 

eight (8) construction plans did not match plats and showed 

lines running through houses and other structures. However, the 

uncontroverted Affidavit of Steven Glenn McFadden, Affidavit of 

James F. Bivins and Affidavit of Hiram J. Marziano establish 

that Rogers represented that over 80 construction plans showed 

similar issues. (R p 106, ¶ 12; pp 297-298, ¶ 5-8; p 269, ¶ 10, 

12). This begs the following question as to Rogers' affidavit: 

What about the other 72 issues? Furthermore, Rogers does not 
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refute the evidence establishing that Rogers fabricated these 

issues in an attempt to delay the South Central Project. See (R 

p 106, ¶ 14; p 199, ¶ 6; p 269, ¶ 10, 12) (stating that Rogers 

fabricated the issues). These facts are uncontroverted.  

v. Telling "half-truths" to County employees 
regarding misplacing plats and other documents 
related to the South Central project. 

Rogers argues that half-truths are too nebulous to 

constitute fraud. However, the identified "half-truths" are 

Rogers' own words and show that he intentionally misled both his  

direct supervisor and County Attorney Jennifer Slusser regarding 

plats that were misplaced. These facts are uncontroverted. 

Moreover, North Carolina courts have consistently held that 

withholding information when there is a duty to speak 

constitutes fraud. See Everts v. Parkinson, 147 N.C.App. 315, 

321, 555 S.E.2d 667, 672 (2001) ("suppressio veri (a failure to 

disclose the truth) is as much fraud as suggestio falsi (an 

affirmative false representation)"); Whisnant v. Carolina Farm 

Credit, 204 N.C.App. 84, 91, 693 S.E.2d 149, 155 (2010) 

("[w]here there is a duty to speak, fraud can be practiced by 

silence as well as by a positive misrepresentation."). 

vi. Providing a falsified spreadsheet document to 
Glenn McFadden related to easements for the South 
Central project to throw him off of his trail. 

As evidenced by the recording of Rogers confiding in a co-

worker, Rogers clearly intended to mislead his supervisor by 
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providing an inaccurate or incomplete spreadsheet on the day of 

the referenced meeting. Rogers even admitted this in his 

deposition. (R pp 430-437). Therefore, Rogers cannot contradict 

his prior sworn testimony by submitting an affidavit at the 

eleventh hour in an attempt to create a genuine issue of 

material fact. See Pinczkowski v. Norfolk Southern Railway  

Corp, 153 N.C.App. 435, 440, 571 S.E.2d 4, 7 (2002) ("a party 

opposing a motion for summary judgment cannot create a genuine 

issue of material fact by filing an affidavit contradicting his 

prior sworn testimony"). 

vii. Lying to Glenn McFadden regarding the status and 
effectiveness of Greenhorne & O'Mara on the South 
Central project. 

Like in Subsection (i) above, Rogers argues that this 

representation is a subjective opinion. However, that argument 

ignores the undisputed objective facts. For example, the 

uncontroverted Affidavit of Daniel Blaha, the project manager 

for Greenhorne & O'Mara ("G&O"), establishes that G&O 

experienced many issues which prevented it from obtaining 

easements and that these issues were conveyed to Rogers. (R pp 

379-380, ¶ 5-10). Despite Rogers receiving repetitive 

complaints and requests for more information from G&O throughout 

the South Central Project, Rogers represented to his supervisor 

on multiple occasions that G&O was making good progress and 

there were no issues. (R p 7, ¶ 19). These facts are  
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uncontroverted.  

viii. Submitting allegations of fraud to the USDA 
and other agencies as "Admiral David Glasgow-
Farragut" with reckless indifference for the 
truth of the allegations. 

Rogers argues that he believed his allegations of fraud 

that were submitted to the USDA, DENR and other agencies were 

accurate. This argument disregards the standards for 

establishing fraud in North Carolina. Under North Carolina law, 

a statement "made with reckless indifference as to its truth" 

meets the false representation element of fraud. Myers & 

Chapman, Inc. v. Thomas G. Evans, Inc., 323 N.C. 559, 568, 374 

S.E.2d 385, 391 (1988). Here, Rogers submitted these 

allegations despite multiple organizations, including the United 

States Department of Justice, the North Carolina Department of 

Justice and the law firm of Poyner Spruill LLP, investigating 

his allegations and finding no merit to his claims. (R p 200, ¶ 

8-9). In other words, Rogers' subjective belief that his 

corruption allegations were accurate was not reasonable and, 

therefore, his submissions constitute actionable fraud under 

North Carolina law. Rogers' submissions, once again, show that 

he was attempting to sabotage HCDPU construction projects, which 

resulted in uncontroverted and quantifiable damages to Harnett 

County as outlined with specificity in Section III of Harnett 

County's summary judgment brief. (R pp 91-95). 
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Additionally, Rogers cites Myers, 323 N.C. 559, 374 S.E.2d 

385 for the alleged proposition that a representation to a third 

party is not fraud as a matter of law. Myers contains no such 

holding. Rogers' argument is yet another attempt to pigeonhole 

Harnett County's claims into a specific, all-encompassing 

definition of fraud that runs counter to the notion "that fraud 

is better left undefined." Roberson, 240 N.C. at 701, 83 S.E.2d 

at 814 (internal citations removed). Furthermore, Rogers lied 

to multiple employees of Harnett County regarding his 

duplicitous conduct as identified throughout this Brief. 

ix. Submitting allegations of fraud to DENR and other 
agencies as "Britt Smith" with reckless 
indifference for the truth of the allegations. 

Same as the previous subsection. 

x. Representing to Glenn McFadden that he did not 
know anything about Britt Smith. 

Rogers clearly lied to his supervisor, Glenn McFadden,  

regarding Britt Smith at least twice. See also (R p 109, ¶ 29). 

Rogers does not and cannot dispute these facts. Moreover, the 

uncontroverted affidavits establish that Rogers' submissions 

caused substantial delays on the South Harnett WWTP Project and 

the South Central Project-. (R p 364, 21-22; p 120, ¶ 18-19; p 

270-271, 17-18). These facts are uncontroverted.  

xi Attempting to revoke the South Harnett WWTP 
permit and otherwise stop the project while 
representing to Harnett County employees that he 
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was diligently attempting to acquire easements 
for the connector lines. 

Like in Subsection (i) and (vii) above, Rogers argues that 

this representation is a subjective opinion. However, it is 

clear from Rogers' own statements that he was attempting to 

"yank" the permit for the South Harnett WWTP Project because he 

wanted to "stop construction of the plant" since in his opinion, 

"it needs to be stopped." Because these statements have hot 

been challenged by Rogers in his affidavit or otherwise, they 

have been conclusively established. See Kennedy v. Guilford 

Tech. Community College, 115 N.C.App. 581, 583, 448 S.E.2d 280, 

281 (1994) (stating that in response to a motion for summary 

judgment, a non-movant must provide "specific facts (not mere 

allegations or speculation) that controvert the facts set forth 

in the movant's evidentiary forecast."). 

Rogers also questions whether his actions proximately 

caused any damages to Harnett County. However, the 

uncontroverted affidavits presented by Harnett County establish 

that Rogers successfully delayed the South Harnett WWTP Project 

by approximately seven (7) months, which resulted in at least 

$760,564.006  in damages to Harnett County. (R pp 362-364, ¶ 14-

22; p 123, ¶ 28-29. These facts are uncontroverted. 

6 For a more thorough discussion of how these damages were calculated, see 
Section III.B. of Harnett County's summary judgment brief. (R pp 93-94). 
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xii. Failing to inform various County employees that 
he was taking documents from their offices 
without their knowledge and providing them to 
various outside agencies and individuals. 

Rogers incorrectly argues that stealing without telling 

anyone cannot support a claim for fraud. This argument ignores 

the uncontroverted facts in this case and the law of North 

Carolina. Multiple North Carolina courts have held that an 

omission or silence in certain circumstances is sufficient to 

establish a claim for fraud. See Everts v. Parkinson, 147 

N.C.App. 315, 321, 555 S.E.2d 667, 672 (2001) ("suppressio veri 

(a failure to disclose the truth) is as much fraud as suggestio 

falsi (an affirmative false representation)"); Whisnant v.  

Carolina Farm Credit, 204 N.C.App. 84, 91, 693 S.E.2d 149, 155 

(2010) ("[w]here there is a duty to speak, fraud can be 

practiced by silence as well as by a positive 

misrepresentation."). Here, Rogers clearly had a duty to 

disclose that he was stealing documents from multiple employees'  

desks and submitting them to private citizens and various 

agencies as part of the "Britt Smith" and "Admiral David 

Glasgow-Farrogut" submissions in an attempt to undermine HCDPU, 

especially when he was confronted by his supervisor and acted as 

if he didn't know Britt Smith on two separate occasions. 

xiii. Meeting with Keith and David Chatalier, Gary 
and Judy Young and Frank Cardona to assist them 
in opposition to the Cameron Hills project while 
lying to County employees regarding the meetings. 
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Rogers claims that there is no evidence of what was 

discussed at those meetings or the effect of those meetings. 

Once again, Rogers ignores the uncontroverted facts. Each of 

the meetings were recorded by Rogers and included in the Rogers 

Recordings. Audio clips of some of these meetings, including 

the four-hour meeting at the Chataliers' residence on the night 

of November 11, 2010, are embedded in Section I.C. above. The 

affidavits also show that Rogers helped property owners create 

enough chaos to force HCDPU to reroute the Cameron Hills water 

line. (R p 124, ¶ 32). These facts are uncontroverted.  

xiv.  Asking Keith and David Chatalier to "fire up" 
their neighbors against the project and to lie 
about how close a pond was to the proposed 
Cameron Hills line while lying to County 
employees regarding- the substance of any meetings 
with the Chataliers. 

This is similar to the previous subsection, except Rogers  

also asked Mr. Chatalier to "fire up" his neighbors in 

opposition to the project and exaggerate regarding the location 

of a building and pond on his property to make them appear 

inside the route of the project. These facts are uncontroverted.  

xv. Filing multiple lawsuits against Harnett County 
with reckless indifference for the truth of the 
allegations contained therein. 

As discussed above, Rogers' baseless allegations of fraud 

and corruption within HCDPU were unreasonable, and a statement 

"made with reckless indifference as to its truth" meets the 
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false representation element of fraud. Myers & Chapman, Inc. v.  

Thomas G. Evans, Inc., 323 N.C. 559, 568, 374 S.E.2d 385, 391 

(1988). Despite multiple investigating authorities finding no 

merit to Rogers' claims of corruption within HCDPU, Rogers 

continued to file lawsuits against Harnett County and HCDPU. To 

date, he has filed at least five (5) lawsuits against Harnett 

County, including both federal and state qui tam actions. (R p 

200, ¶ 9). This shows that Rogers intended to use the documents 

he stole from HCDPU for his own pecuniary gain, while attempting 

to further undermine HCDPU. These facts are uncontroverted.  

C. Rogers' Evidentiary Arguments Are Inapplicable.  

Rogers' admissibility arguments regarding foundation for 

the Rogers Recordings and hearsay for the Poyner Spruill Report 

were waived because he failed to raise these issues in the trial 

court. Under Rule 10(a)(1) of the North Carolina Rules of 

Appellate Procedure, "[i]n order to preserve an issue for 

appellate review, a party must have presented to the trial court 

a timely request, objection, or motion, stating the specific 

grounds for the ruling the party desired the court to make . 

." N.C.R.App.P. 10(a)(1) (2016); see also Jennings Glass Co. v. 

Brummer, 88 N.C. App. 44, 50, 362 S.E.2d 578, 582 (1987) 

("Failure to object to the admission of evidence constitutes a 

waiver of the objection precluding an appeal of the matter."). 

In North Carolina National Bank v. Harwell, the North Carolina 
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Court of Appeals stated: 

Defendant made no objection in the trial court to the 
insufficiency of plaintiff's pleadings and affidavits 
submitted in support of the motion for summary 
judgment. Failure to make a timely objection to the 
form of affidavits supporting a motion for summary 
judgment is deemed a waiver of any objections. 
Technical objections based on G.S. 1A-1, Rule 56(e), 
are not timely made when they are first raised on 
appeal. This is especially so when there was no 
attempt to contradict facts and thus no question of 
material facts before the court. 

North Carolina National Bank v. Harwell, 38 N.C.App. 190, 192, 

247 S.E. 2d 720, 722 (1978) (internal citations omitted). This 

rule has been applied to both foundational challenges and 

hearsay challenges. See, e.g., McLean v. Mechanic, 116 N.C. App. 

271, 277,447 S.E.2d 459, 462-463 (1994) (failure to raise 

foundational objection constitutes waiver); In re Rhyne, 154 

N.C. App. 477, 480 n 1, 571 S.E.2d 879, 881 n. 1 (2002) 

(failure to raise hearsay objection constitutes waiver), disc. 

review denied, 356 N.C. 672, 577 S.E.2d 637 (2003). Although 

Rogers had ample opportunity to object to these issues in the 

trial court, he failed to do so. Therefore, he has waived his 

right to object to them in this appeal. 

Even if this Court holds that Rogers did not waive his 

foundational objections, those objections should be overruled 

because Harnett County properly established the authenticity and 

chain of custody of the recordings through its affidavits. 

First, Rogers himself verified during his deposition that the 
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recordings appeared accurate. (R pp 403-405). Second, the 

Affidavit of Steven Glenn McFadden verifies that he found the 

Rogers Recordings on a flash drive in Rogers' county-owned 

jacket and on the hard drive of Rogers' county-owned laptop 

immediately upon Rogers' termination from HCDPU. (R pp 104, ¶ 

5). Mr. McFadden further verifies that the flash drive attached 

as an exhibit to the Affidavit of Steven Glenn McFadden contains 

true, accurate and completed copies of the Rogers Recordings. 

Id. The Affidavit of Jeffrey M. Reichard, counsel for Harnett 

County, also verifies that the audio clips used in this Brief 

and the brief filed in the trial court simply contain shortened 

versions of the Rogers Recordings. (R pp 300-301, ¶ 5). 

Even if the Court finds that Rogers didn't waive his 

hearsay objections regarding the Poyner Spruill Report, those 

objections should be overruled because the Poyner & Spruill 

Report was not offered to prove the truth of the matter 

asserted. North Carolina Rule of Evidence 801(c) defines 

"hearsay" as "a statement . . offered into evidence to prove 

the truth of the matter asserted." N.C.R.Evid. 801(c) (2016). 

Here, since Rogers' Brief doesn't identify the "truth" that it 

is intended to prove, Harnett County can only assume that Rogers 

believes it was offered to prove that there was no corruption 

within HCDPU. However, this was not the purpose of offering the 

Poyner Spruill Report into evidence. Instead, the Poyner 
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Spruill Report was proffered to show that the Poyner Spruill 

Report recommended a civil action against Rogers (which helped 

to establish Harnett County's defense to Rogers' Counterclaim 

for allegedly filing this action for an ulterior purpose) and to 

establish that the law firm of Poyner Spruill was paid to 

investigate HCDPU (for which Harnett County seeks damages in the 

form of its attorneys' fees paid to Poyner Spruill). Even if 

this Court finds that the trial court should have excluded the 

Poyner Spruill Report, its admission was innocuous because the 

trial court did not rely on the findings of the Poyner Spruill 

Report to support its ruling on summary judgment, and this Court 

does not need to rely on it to affirm the trial court's order. 

Rogers also argues that Harnett County failed to present 

evidence regarding causation and damages for the South Harnett 

WWTP Project and other damages. Once again, Rogers ignores the 

uncontroverted facts. For example, the Affidavit of Joseph W. 

McGougan meticulously details how Rogers' actions caused a seven 

(7) month delay on the South Harnett WWTP Project. (R pp 360-

364, ¶ 6-22). The Affidavit of Steven C. Ward then verifies how 

this seven-month delay translates into quantifiable damages in 

the amount of $760,564.00. (R pp 122-123, ¶ 26-29). Harnett 

County produced similar evidence to establish each of its other 

damages in this matter. (R pp 120-125, ¶ 21-35). Rogers did not 

produce any  evidence to contradict Harnett County's evidence 
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establishing causation or damages. Therefore, this Court should 

affirm the trial court's holding. 

III. CHAPTER 75 OF THE NORTH CAROLINA GENERAL STATUTES APPLIES  
TO THE CASE AT BAR.  

A. Harnett County is a Proper Claimant under Chapter 75.  

Rogers argues in his brief that Chapter 75 of the North 

Carolina General Statutes should not apply to disputes between 

governmental entities and private citizens. Instead of citing 

authority for this premise, Appellant states that he "found no 

case in which Chapter 75 has been applied in a case involving a 

governmental entity and certainly no case in which the 

governmental entity was a Plaintiff suing an individual 

citizen." (Appellant's Brief, p 18). However, multiple North 

Carolina appellate courts have held that governmental entities 

are proper claimants under Chapter 75. See F. Ray Moore Oil Co.,  

Inc. v. State, 80 N.C.App. 139, 341 S.E.2d 371 (1986) (holding 

that the State is a person that can take advantage of N.C. Gen. 

Stat. § 75-16 to sue for an unfair and deceptive trade practice 

and specifically rejecting an argument to the contrary); 

Marshall v. Miller, 302 N.C. 539, 544, 276 S.E.2d 397, 401 

(1981) ("The character of the plaintiff, i.e. whether public or 

private, should not alter the scope of the remedy under [N.C. 

Gen. Stat. § 75-1.1]"); see also Hyde v. Abbott Labs., Inc., 123 

N.C. App. 572, 577-78, 473 S.E.2d 680, 684 (1996) (holding that 
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by amending N.C. Gen. Stat. § 75-16, "the General Assembly 

clearly intended to expand the class of persons with standing to 

sue for a violation of Chapter 75 to include any person who 

suffers an injury under Chapter 75."). Accordingly, Harnett 

County is a proper claimant under Chapter 75. 

Further, Harnett County's damages arose while it was 

engaged in commerce. All of the damages alleged in this action 

were incurred by the HCDPU, which operates a "public enterprise" 

authorized by Chapter 153A, Article 15 of the North Carolina 

General Statutes to construct and operate its water and sewer 

systems both inside and outside the boundaries of the County. 

McNeill v. Harnett County, 327 N.C. 552, 559, 398 S.E.2d 475, 

478-79 (1990). The North Carolina Court of Appeals has held on 

multiple occasions that the operation and maintenance of sewer 

lines by a public body is considered a proprietary function. 

Town of Sandy Creek v. East Coast Contracting, Inc., 741 S.E.2d 

673 (N.C.App. 2013); Bostic Packaging, Inc. v. City of Monroe, 

149 N.C.App. 825, 562 S.E.2d 75 (2002); Harrison v. City of  

Sanford, 177 N.C.App. 116, 627 S.E.2d 672 (2006); Pulliam v.  

City of Greensboro, 103 N.C.App. 748, 407 S.E.2d 567 (1991). In 

support of its holding in Pulliam, the court specifically cited 

the fact that North Carolina cities and towns often "compete 

with private enterprise by the ownership and operation of these 

public enterprises recognized by the General Assembly" and cited 
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"at least four municipalities in the State in which sewer 

service is provided by privately owned public utilities" and 

"eighty-eight privately owned public utilities providing service 

in non-municipal areas." Pulliam, 103 N.C.App. at 754, 407 

S.E.2d at 569. As stated by the North Carolina Supreme Court, 

"[a] 'proprietary' function . is one that is 'commercial or 

chiefly for the private advantage of the compact community.'" 

Estate of Williams v. Pasquotank County Parks & Rec. Dept., 336 

N.C. 195, 199, 732 S.E.2d 137, 141 (2012) (quoting Britt v. City 

of Wilmington, 236 N.C. 446, 450, 73 S.E.2d 289, 293 (1952)). 

Here, Harnett County was engaged in proprietary functions 

that competed with private enterprise at the time the damages 

arose in this matter. For example, the South Central Project 

was constructed to allow HCDPU to sell waste water services to 

citizens in the South Central Water and Sewer District, and the 

majority of the South Harnett WWTP project was constructed to 

fulfill a contract that Harnett County had recently signed with 

Fort Bragg to supply waste water services to the military base 

and surrounding locations. (R p 122, ¶ 26). As a result of the 

substantial delays caused by Rogers' activities, Harnett County 

lost almost one million dollars of revenue from the Fort Bragg 

contract because Harnett County was unable to provide the 

requested services to Fort Bragg during the delay period. 

Therefore, Rogers' unfair and deceptive activities related to 
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the South Harnett WWTP had a considerable impact on commerce. 

Similarly, Rogers' activities on the South Central project had a 

significant impact on the sale of waste water collection and 

disposal services to individual property owners because Harnett 

County was unable to provide services to those property owners 

until the project was complete. (R p 122, 91 24). 

Rogers' activities also substantially affected commerce by 

requiring Harnett County to purchase more construction, 

engineering, consulting, legal and other services that it would 

not have otherwise purchased. For example, Rogers' unfair and 

deceptive activities caused additional consulting services from 

Greenhorne & O'Mara, engineering services from M&M, legal 

services from Poyner Spruill and Nexsen Pruet and additional 

survey and easement costs. The sale of these services 

constitutes "commerce" as defined by North Carolina courts. 

Harnett County's Chapter 75 Claims Against Its 
Employee Are Proper Because Roger's Conduct  
Egregious, Outside the Scope of His Employment  
Otherwise Qualifies as Unfair and Deceptive.  

is established law in North Carolina that an employer-

employee relationship between a plaintiff and defendant can give 

rise to an unfair and deceptive trade practices claim under 

Chapter 75. See, e.g., GE Betz v. Conrad, 752 S.E.2d 634, 651 

(N.C.App. 2013); Songwooyarn Trading Co., Ltd. v. Sox Eleven,  

Inc., 213 N.C.App. 49, 56-57, 714 S.E.2d 162, 167-68 (2011); 
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Sara Lee Corp. v. Carter, 351 N.C. 27, 34, 519 S.E.2d 308, 312 

(1999); Kewaumee Scientific Corp. v. Pegram, 130 N.C.App. 576, 

503 S.E.2d 417 (1998). The Supreme Court of North Carolina has 

stated that: 

the mere existence of an 
relationship does not in and of 
exclude a party from pursuing an 
practice claim. For example, 
successfully sought damages under 

employer-employee 
itself serve to 
unfair trade or 
employers have 
the Act when an 

employee's conduct: (1) involved egregious activities 
outside the scope of his assigned employment duties, 
and (2) otherwise qualified as unfair or deceptive 
practices that were in or affecting commerce. 

Dalton v. Camp, 353 N.C. 647, 656, 548 S.E.2d 704, 710-71 

(2001). Under Chapter 75, "[a] practice is unfair when it 

offends established public policy as well as when the practice 

is immoral, unethical, oppressive, unscrupulous, or 

substantially injurious to consumers." Walker v. Fleetwood Homes 

of N.C., Inc., 362 N.C. 63, 72, 653 N.C.App. 393, 399 (2007) 

(quoting Marshall v. Miller, 302 N.C. 539, 548, 276 S.E.2d 397, 

403 (1981)). "[A] practice is deceptive if it has the capacity 

or tendency to deceive." Id. 

Here, Rogers admitted on multiple occasions, including to 

Tee Glander and the Chataliers, that he was not acting as an 

employee of Harnett County when he perpetrated his unfair and 

deceptive acts, which unquestionably were against his employer's 

interests. Rogers consistently lied to his employer, stole 

documents and attempted to sabotage projects that he disagreed 
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with politically. These acts clearly amount to unscrupulous and 

unethical behavior outside the scope of his employment that had 

the tendency to deceive. Rogers even admitted that his actions 

were unfair and deceptive. For example, Rogers admitted that he 

was playing dirty, acting like a "natural born criminal" and 

acting like a "thief." He also admitted in multiple audio 

recordings to stealing documents from other employees' desks and 

lying to Harnett County on numerous occasions. This undisputed 

evidence establishes that Rogers committed unfair and deceptive 

acts outside the scope of his employment in an effort to 

sabotage the very projects that he was hired by Harnett County 

to support. 

C. Harnett County's Unfair and Deceptive Trade Practices  
Claims Are Not Limited to Its Contentions of Fraud. 

Although Rogers' Brief claims that Harnett County's Chapter 

75 claims are based upon its contentions of fraud (Appellant's 

Brief, p 16), Harnett County's Chapter 75 claims are not limited 

to Rogers' fraudulent misrepresentations. Instead, Harnett 

County's Chapter 75 claim is based on the totality of Rogers' 

conduct associated with his overall scheme to steal documents, 

mislead to his employer, undermine HCDPU and sabotage various 

HCDPU construction projects. Each of these activities 

individually support claims for Chapter 75, but collectively 

they further establish Rogers' unfair and deceptive practices. 
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To the extent that this Court affirms Harnett County's 

claims for fraud, it also should affirm the claims for unfair 

and deceptive trade practices. See Bhatti v. Buckland, 328 N.C. 

240, 243, 400 S.E.2d 440, 442 (1991) ("The case law applying 

Chapter 75 holds that a plaintiff who proves fraud thereby 

establishes that unfair or deceptive acts have occurred."); 

Hardy v. Toler, 288 N.C. 303, 309, 218 S.E.2d 342, 346 (1975) 

("Proof of fraud would necessarily constitute a violation of the 

prohibition against unfair and deceptive acts However, 

this Court should affirm summary judgment as to the Chapter 75 

claims regardless of its ruling on the fraud claims because 

Harnett County has produced uncontroverted facts establishing 

that Rogers engaged in a scheme to steal documents and undermine 

HCDPU projects that he disagreed with politically through 

activities that had the capacity or tendency to deceive. 

D. The Undisputed Facts Prove That Rogers' Unfair and 
Deceptive Practices Caused Specific Damage to Harnett 
County.  

While Rogers' brief categorically states that specific 

damages were not caused by Rogers' unfair and deceptive acts, he 

fails to produce a single shred of evidence to contradict the 

detailed affidavits presented by Harnett County that 

affirmatively establish specific damages caused by Rogers. As 

this Court stated in Kennedy v. Guilford Tech. Community 

College, 115 N.C.App. 581, 583, 448 S.E.2d 280, 281 (1994), in 

NPGB01:2420874.2 



-49- 

response to a motion for summary judgment, a non-movant must 

provide "specific facts (not mere allegations or speculation) 

that controvert the facts set forth in the movant's evidentiary 

forecast." Here, the only evidence proffered by Rogers in 

opposition to Harnett County's Motion for Partial Summary 

Judgment was the one-page Affidavit of Randy Rogers (R p 391) 

that vaguely addresses some issues, but does not address damages 

or causation at all. Therefore, the only evidence before the 

Court related to damages are Harnett County's affidavits, 

including the Affidavit of Steven C. Ward, Affidavit of Steven 

Glenn McFadden, Affidavit of Hiram J. Marziano, Affidavit of 

Joseph W. McGougan, Affidavit of James F. Bivins, Affidavit of 

Rodney Ellen and Affidavit of Daniel Blaha (R pp 107, 109-110, 

117-125, 269-271, 299, 362-364, 379-380, 382), which show that 

Rogers' unfair and deceptive acts caused substantial delays on 

the South Central and South Harnett WWTP projects and caused 

other specific damages that have been quantified to a reasonable 

certainty, as more specifically identified in Section III of 

Harnett County's summary judgment brief. (R pp 91-95). 

E. Rogers' Public Policy Argument is Misguided.  

First, Rogers' Brief assumes that North Carolina courts 

have not applied Chapter 75 to claims asserted by governmental 

entities, which is incorrect as discussed above. Second, 

Rogers' brief does not distinguish between governmental 
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functions and proprietary functions. Instead, he argues that an 

affirmation of summary judgment in this case could lead to 

Chapter 75 claims related to tax returns, government benefits 

and other governmental functions. (Appellee's Brief, p 18). 

However, Chapter 75 claims related to governmental functions are 

not before the Court in the case at bar because Harnett County 

was engaged in a proprietary function at all times related to 

this matter. Harnett County is simply requesting that the Court 

follow existing precedent and hold that Harnett County is a 

proper claimant under Chapter 75 while engaging in the 

proprietary function of providing water and sewer services 

through the construction of HCDPU projects. 

CONCLUSION 

For the reasons stated herein, Harnett County respectfully 

requests that this Court affirm the Order Granting Partial 

Summary Judgment as to Plaintiff's Claims. 
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