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OPINION

Joseph F. Leeson, Jr. March 31, 2017
United States District Judge

l. Introduction

Shane Enslin is a former employee of The GBota Company.Like manyemployees,
Enslin provided Coca-Cola with variotygpesof personainformation during the hiring process,
including his home address, telephone number, social security number, and tloegase
number. In 20134eng after Enslin left the comparyCoca-Cola discovered that one of its
information technology employees had been taking home old laptop conthatengreno
longer in use, keeping sorf@ himselfand giving away others. After an investigation, Coca-
Cola found that some of those computgits contained remnants of personal information
relating tocurrent andormer CocaCola employees. Enslin was one of those employees.

! Enslinwas actually hired by an independent G@rda bottler, which is now owned by a subsidiary of The

CocaCola Company, but for convenience of reference, the variousCaleadefendants will be referred to simply
as“CocaCola; except when distinctions bve¢en them are pertinent to this case.
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A few months after Coec&ola notified him and the other affected employees of the
breach, he was the victim of fraud. Enslin blames Goala He has sued the company and a
number of its affiates for breach of contract and unjust enrichment, claiming that Colea-
promised—either exprssly or implicitly—to secure his personal information and did not hold up
its end of the bargain. But in the Court’s view, Coca-Cola owed him no such contractual duty.

I. Background

Enslin was hired in 1996 by Keystone Cdala. At the time,Keystone Coc&ola was
an independent Coca-Cola bottler and distributor, and Enslin wasalsiadchnician to repair
CocaCola equipment around the area, such as soda fountains and vending machines.

In the late 1980s and 1990s, many of Coca-Cola’s independent bottlers were acquired by
CocaCola Enterprises, Inc., an affiliate of the parent @Goé& CompanyThat time came for
Keystone Coca-Cola in 2001. As part of the transition, Enslin was required to complate Coc
Cola Enterpriseemployment paperwork, including a standard form employment application,
which asked for his home address, telephone number, social security number, arsl driver’
license numbefThatapplication also contained a certification that Enslin was required to sign,
which stated, “If employed, | agree to follow the rules, regulations and othetivceseof the
Company.”Pl’s Mot. Ex. A, at 0001102, ECF No. 168

The same day that Enslin coleied the application, he also signed an acknowledgment
that he had read the Co€ala Enterpriséhandbook, titledhe“Code of Business Conduct.”
During discovery in this caseeither side was able to locaecopy of the Code in effect on that
date in2001, but Coca-Cola produced a copy of the Code from the 1990s, which Enslin believes
is “substantially simildrto the one he reviewed in 2001. Enslin Decl. 13, ECF No. 164. He
relies on the contents of that Code to support his breach of contract claim, and for the gurpose o
this opinion, the Court will as well.

In addition to the Code, Coc@ela Enterprises also maintained an extensive collection of
policies related to the use of its information technology resources, including ail over
acceptableise policy, an asset protection policy, and information classification standardis, w
relateto the handling of different tys of confidential information.

Enslin left CocaCola Enterprises i@007.The CocaCola Company later acquired the
North Amercan bottling operations that Co€ala Enterprises had accumulated, vertically
integrating the bottlers with the parent company.

In 2013, Coca-Cola discovered that one of its information technology employees had
beentaking home older laptop computers that were no longer iwitiseut permissionSomeof
those laptopseused himself; others were later found in the homes of saogaintance A
few more he apparently gave away to settle a debt. After it learned of the breack,oloca
sought to recovets missing hardware, and whilehas“a very good feelingthat ithas been
able to recover it alit cannot say for sureAfter examining theequipmentt did recover, Coca-

2 Pl’s Oppn Ex. F, at 230:1420, ECF No. 18.
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Cola discovered that some of the laptops had previously been useghilyers bits human
resources department and still contained personal information of some present a&nd form
employeesThe companyompiled a list of every employee whose personal information it found
on those machinesent a letter to each ttfemabout the incident, and provided them toeach
receive a year of free credit monitoring and fraud restoration serincegal, the laptops
contained informatiotied to 74,00(differentemployees, including Enslin.

A few months after he received word of the breach, a numtaooiuntghat Enslinand
his spousenaintained with online retailers wetempromised and used to make unauthorized
purchases. As mentioned, Endtiassued Coca-Coland a number of its affiliates for breach of
contractand unjust enrichmenitHe claimscertain provisions in the Code of Conduct and
information technology policies, which deal with safeguarding sensitive iat@m show that
CocaColapromised—either expressly or implicith-to safeguardhe personal information he
provided on his 2001 Coca-Cola Enterprises employment application. He also seeks ¢ntrepres
a class of former and current CeCala employeeaffected by the breach.

Before the Court are summary judgment motions from both sides. Enslithelas fi
partial summary judgment motion, seektogestablishonly that CocaCola owed him a
contractual duty to secure his personal information. Coca-Cola, on the other hand, contends that
a jury could not find for Enslin on either his breach of contragbtbr his claim under the law
of restitution, and it seeks the entry of judgment in its favor on both claims. Also pending i
Enslin's motion for class certificatiohe summary judgment motions will be taken up first—in
part because Codaola’s summaryudgment motion raises a threshold challenge to the Gourt’
subject matter jurisdictiof.

3 His complaint also contained claims for negligence, negligeneprissentation, fraud, bailment, civil

conspiracy, and violation of the DriverPrivacy ProtectioAct of 1994, 18 U.S.C. §8721:25. Those claims were
dismissed at the pleadings sta§eeEnslin v. CocaCola Co, 136 F. Supp. 3d 654 (E.D. Pa. 2015).

4 “[I]t is *within the courts discretion to consider the merits of the claims before their alviliy to class
certification’” Kehoe v. Fid. Fed. Bank & Tr421 F.3d 1209, 1211 (11th Cir. 2005) (quofiredfair v. First Union
Mortg. Corp, 216 F.3d 1333, 1343 (11th Cir. 2000)). Enslishes to have his motion for class certification taken
up first, but at the outset of this case, the Court agreed to adopt his@dogrhedule, which called for a single
period of discovery into both the merits and issues related to clé$saton—with summary judgment motions
due immediately after briefing was complete on his class certification metather than a phased discovery plan
that could have put class discovery and a decision on certification aheadtsfdiscovery and dispositive
motions.SeeRule 26(f) Report, at 4, ECF No. 33. In any event, theréraemy valid reasorighat may justify
delaying a certification decision, including the fact thaparty opposing [a] class may prefer to win dismissal or
summary judgment as to thadividual plaintiffs without certification and without binding the classt timight have
been certified, which is the case her8eeFed. R. Civ. P. 23(c)(1) advisory committe@ote to 2003 amendment.
For CocaCola, that raises the specter of havingdppose the members of the class one by catber than having
the chance to secure a binding decision against them al[cllass actions are expensive to deférahd“[o]ne

way to try to knock one off at low cost is to seek summary judgment kbmraiit is certified as a class action.
Cowen v. Bank United of TexSB 70 F.3d 937, 9442 (7th Cir. 1995) (Posner, J.). Surely aware of that tradeoff,
CocaCola has nonetheless urged the Court to address the summary judgniems first.
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[II.  Enslin’s claims are not preempted by théabor Management Relations Act nor
subject tothe requirement of exhaustion.

During both his time at Keystone Coca-Caltal later at Coc&ola Enterprises, Enslin
was a member of the International Brotherhood of Teamsters. Initially, $1a mamber of
Local Union Number 229 and later, after his job location moved from Mount Pocono,
Pennsylvania, to Pittston, Pennsylvania, he became a member of Local Union Number#01. Bot
of those unions had collective bargaining agreem@#gs) with Ensliris employers.In Coca-
Cola’s view, Enslin’s contention that Co€ala Enterpriseformed a contract with him to
safeguard his personal information is flatly inconsistent with the fact that hieysrgnt
relationshipvas governedt all timesby aCBA. At the leastthe company contends that
reconcilingEnslin's claims vith his status as a member of a collective bargaining unit will
require an interpretation of one or bd@BAs. Either way,Coca-Cola suggests thaese
considerations pose a problem Enslin s claimsbecause of théextraordinary preemptive
forcethat theLabor Managment Relations Act exerts over stéd@ claims that implicate
CBAs. SeeCaterpillar Inc. v. Williams482 U.S. 386, 393-94 (1987) (quotiMgtropolitan Life
Ins. Co. v. Taylar481 U.S. 58, 65 (1987)).

At issue is§ 301 of the Labor Management Relations Act, 29 U.S.C. § 1&3(ajs
face,8 301simply grants the district courts jurisdiction to h§atuits for violation of contracts
between an eptoyer and a labor organization,” but 8 301 has long been held to do far more than
just grant the federal courts jurisdiction to hear disputes over labor conttaetstatute is
understood to embody “a congressional mandate to the federal courts to fashion a baghalof fed
common law to be used to address disputes arising out of labor cont#dgsChalmers Corp.
v. Lueck471 U.S. 202, 209 (1985), motivated by concénasif the interpretation c€BAs fell
to an unpredictable mixture of state and federal tdve, process of negotiating an agreement
would bemade immeasurably more difficult by the necessity of trying to formulate contra
provisions in such a way as to contain the same meaning under two or more systems of la
which might someday be invoked in enforcing the contradt.at 210 (quoting eamsters.
Lucas Flour Cq.369 U.S. 95, 103 (196R)

As a result, whenever a plaintiff bringstatelaw claimwhose resolutiomns
“substantially dependent upon an analysis of a colletiargaining agreemei§ 301 preempts
the claim Caterpillar, 482 U.S. at 386 (quotirigt’l Bhd. of Elec. Workers v. Hechlgd81 U.S.
851, 859 n.3 (1987)).hat does not meahat everyclaimthat touches upon@BA is
preemptedThe mere fact that @BA may need to be consulted to resolve a dtateclaim does

° SeeDefs.” Mot. Ex. 3, 91:1792:24 (Q: Were you, when you worked at Coke, a member of Teamsters
Local Union 401? A: | always-l have to kind of broaden that. When | first started, it was 229 . . . ydjed they
moved facilities, | believe it became 401. . .. Q: In both periods of tiefieréthe Pittston facility and after that
move, were you a member of a union? A: Yes, sir. Q: And was any engrdggreement you had with the
company governed by a collective bargaining agreement? A: From whairiderstaniehg of your question, yes, |
was part of the union and they had their bargaining contract with the ngnaAnd you, both before the Pittston
facility and after, did not have an individual employment contract, d@r&cCorrect’).
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not leadto preemption, as long as the meaning of the applicable portion GBifhés not in
dispute. Seelivadas v. Bradshaywb12 U.S. 107, 124 (1994). Nor is preemption warranted if a
dispute over the meaning ofZBA is introducednto the cas®y a defendans defense, rather
than by the elements of the plaintsfstatdaw claim.Caterpillar, 482 U.S. at 399 (recognizing
that“a defendant cannot, merely by injecting a federal question into an action #ras$ agst is
plainly a statdaw claim, transformite action into one arising under federal [av8ection 301s
preemptive force is broad, but “not every dispute concerning employment, or tathgenti
involving a provision of a collectivbargaining agreement, is peenpted by § 301 Allis-
Chalmers471 U.S. at 211.

Before applying these principles to Endilglaims, it is important to note what
preemption would mean under these circumstances. Wplaméff’'s claim is preempted by
8 301, that does not mean that phaintiff is necessarily barred fno recovering “Preemptiori
in this context does not refer tiwe ordinary notiorof “conflict” or “defensivé preemption,
where a law with preemptive forextinguishes a plaintif§ right of recoveryRather, when a
statelaw claimis preempted by 8 301he claim is simplyransformed into &éederal cause of
action, to be governed by a uniform body of federal common law. Under this type opficgem
referred to as complete preemptitemy claim purportedly based on [a] peaipted state law is
considerd, from its inception, a federal claifirCaterpillar, 482 U.S. at 393%eeAllis-Chalmers
471 U.S. at 22@-1 (recognizing that if a stataw claim is preempted by 8§ 301, it may simply
“be treated as a § 301 cldin

Since 8 301 preemption would not deay with Enslirs right to recover butatherjust
transform his statéaw claimsinto federal claims (to be governed by federal common, lthe)
possibility thatthey may be 8§ 301 preempted does not, in and of itself, necessarily pose a
problemfor him. The problem is that if his claims di®pend upon an interpretation d€BA, he
may have needed to exhaust those claims through a grievance procedure befdhesfiinit.

Both of theCBAs that applied to Enskathe agreement with Local 229 and the
agreement with Local 48%contain mandatory grievance procedures & union member must
follow, and their scope is broa@lhe languageniboth agreements is nearly identical: under the
Local 401 agreement, a union member must grieve any “dispute over the intenp@tat
application of an article or section of this AgreenmiebDgfs! Mot. Ex. 5, at 12, and under the
Local 229 agreement, a union member must grieve any “dispute over the intenp@tat
application of a specific article or section of tAigreement, Defs! Mot. Exs. 18., at 21That
languagecloselytracks the broad standard for preemption under 8 301—both turn on whether a
dispute is presented over the interpretation @B&—so if Ensliris claims are preempted by
§ 301,thatalsowould likely trigger the mandatory grievance procedures irCtBAs.

Whena CBA contains a dispute resolution procedure, that procedure must be exhausted
“before filing a complaint in federal couttnless it may be said with positive assurance that the
arbitraton clause is not susceptible of an interpretation that covers the asserted tismgst
v. Mack Trucks, In¢969 F.2d 1530, 1537 (3d Cir. 1992) (quotihgted Steelworkers of Am. v.
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Warrior & Gulf Navigation Cqa.363 U.S. 574, 582-83 (1960)). Hoping to cover his bases, Enslin
sent a letter thocal 401 on December 29, 2016-week after he received CeCala’s

summary judgment motierattempting to invoke the grievance procedures. The unhfficer
responded by letter a few days later, informing him that the union would not pursue his
grievance. The lettgrointed outhat“no contact [had] been made with the Local until now’—
more than two yeardtar Enslin filed his federal suitwhich meant thatany claim of a

grievance is untimely.Pl.s Oppn Ex. Q.That was likely a reference to the fact that the
grievance procedures in the Local 4DBRA require all claims to be rad within five business

days.

Enslin contends that the union’s decision not to pursue his griesatisies his
obligation toexhaust the grievance procedyiast that is not salust as a failure to utilize
available grievance procedures bars a union member from seeking relieftjirsodao does a
failure “to invoke them in a timely mannéCarr v. Pac. Mar. Ass’n904 F.2d 1313, 1317 (9th
Cir. 1990) (Kozinski, J.) (citinfrepublic Steel Corp. v. Maddd79 U.S. 650, 652 (1965));
seeWiggins v. Heinz N. Ap243 F. App’x 663, 664 (3d Cir. 2007) (explaining that a union
member whose grievance was filed untimely undeCBA failed to exhaust his claimif. this
were not the casé&nslin couldsidestep the grievance processshigplyignoring it. SeeAllis-
Chalmers471 U.S. at 220.

Thus, the questioremains whether Enslia claims fall within the scope tiie grievance
procedures under tH@BAs. If they do his claims are likely barrebilf they do not, they can
proceed here. In the Court’s view, his claims are neither subject to 8 301 preemptidthminor w
the scope of the grievance procedures because they do not substantially depend upon an
interpretation of eithe€BA.

CocaCola’s primary contentiors that Enslihs claimscannotbe resolved without
analyzing theCBAs because bothgreementsontain exclusivity provisions that restrict the
ability of the Coca-Cola entities and the union members to enter into side agteentside of
the collective bargaining process. Once again,Woeaigreements contain quite similar
language. The Local 229 agreementhich governed Enslirs employment relationship in
2001, when he claims that a contract was formed to safeguard his personal infdrmation
provides that “[n]Jo employee shall be asked tkenany written or verbal Agreement which may
in any way conflict with the terms of this Agreeméiefs! Mot. Ex. 18, at 23. Similarly, the
Local 401 agreement, which governed theetgiairt of Enslin’s time as a Coe@ola employee,
provides that ftjhe Employer agrees not to enter into any agreement or contract with his

6 There are a fewmarrow exceptions to the exhaustion requirement, but none would apjagaiyto

SeeVaca v. Sipes386 U.S. 171, 1886 (1967).

! Enslin explained that he transitioned from Local 229 to Local 401 wheathimgved from a facility in
Mount Pocono, Pennbsania, to a facility in Pittston, Pennsylvan&eesupranote5. The employment application
he filled out in 2001 (when Codaola Enterprises purchased his emyplo Keystone Coc&ola), which Enslin
claims to be the genesis of the contract that €bala allegedly breached, states that he was applying for a job at
the Mount Pocono location at that tingeePl.’s Mot. Ex. A, at 0001101.
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employees, individually or collectively, which in any way conflicts with terms and provisions
of this Agreement without the knowledge and consent of the Local Urbafis” Mot. Ex. 5, at
27.

There is no need to interpret either of those provisions to assesaltitiey of Enslin's
claims. Coce&Cola concedes that neith@BA contains any terms that relate to fadeguarding
of personal information, so if Coca-Cola did foam irdependent agreement wimslinon that
topic, that agreement would noh*any way conflict with the termif eitherone. $hce it is
plain thatthe exclusivity provisions in théBAs would not be an impediment to the contract that
Enslinclaims he formed with Coe@ola, there is no need tmterpret those provisionso see
that there is no conflict between them and the contract Enslin claims toAsathe Seventh
Circuit explained,

merely examining[a] collective bargaining agreement to determine whether a
conflict actually exists [with @ allegedside agreement] is ndinterpreting” the
collective bargaining agreement .. “If it were, the section 301 pmmption
doctrine would swallow the rule that employees covered by colleotixgaining
agreements are entitlédo assert legal rights independent of that agreement,
including statdaw contract rights, so long as the contract relied upon is not a
collectivebargaining agreemeitit.

Loewen Grp. Int’l, Inc. v. Haberichte65 F.3d 1417, 1423 (7th Cir. 1995) (citation omitted)
(quotingMilne Emps. Ass’n v. Sun Carriei@60 F.2d 1401, 1409-10 (9th Cir. 19958 also
Kline v. Sec. Guards, Inc386 F.3d 246, 256 (3d Cir. 2004){the mere fact thatve must look
atthe CBA in ordeto determine that it is silent on any issue relevadpellant’sstate claims
does not mean thate have interpretedthe CBA?).

More difficult for Enslinis asubstitutionclausein the CBA for Local 401, which took
effectin March 2004—after thetime that he claims Coe€ola formed a contract with him to
safeguard his personal information. That CBA provides that as of the date it ek ieffas
intended to fepresent[]the complete Agreement between the pattiasd“[a]ny previous
written a verbal agreement shall be deemed to be superseded by the terms and conditions of t
Agreement. Defs! Ex. 5, at 27 Reconciling thaprovisionwith Ensliris contention that he has
an independent agreement with Caalathat was formed in 200% a mae difficult problem—
one that cannot hesolvedwith just a“mere glancéat the CBA.Seeln re Bentz Metal Prods.
253 F.3d 283, 289 (7th Cir. 2001) (en banc).

But thisinterpretive questioarises only as part of Co€ola’s defenséo Ensliris
claims not as part of Enslig’casan-chief. Whether a later contract, like the Local 401 CBA,
may have superseded an earlier agreement is forCaleato showbecausé|t] he party
asserting a novation or substituted contract has the burden of proving that tiseip@mnded to
discharge the earlier contrdcButtonwood Farms, Inc. v. Carsofi7r8 A.2d 484, 486 (Pa.
Super. Ct. 1984kee6 Arthur Linton CorbinCorbin on Contract§ 1293 (1962) (“No one will
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be held to have surrendered or modified any of his contract rights unless he is shown to have
assented thereto in a manner that satisfies the requirements of a valid ¢prspteviously
mentioned, an interpretive question raised only through a defesdifi€nseloes not trigger

8 301 preemptiorSeeCaterpillar, 482 U.S. at 399 (explaining that tlefendant cannot, merely
by injecting a federal question into an action . . . , transform the action into ong ansier

federal law). Nor does itsuffice to bring Enslits claims into the scope dfi¢ mandatory

grievance procedures because it does notthkeiact thaEnslin' s claimsare concerned with

the existence of aagreement independent of the CBA, not a “dispute over the interpretation or
applicatiori of a section or article dhe CBA. Seed. at 399 n.15 (Caterpillar contends that the
Court of Appeals’ decision offends the paramount national labor policy of refelisputes to
arbitration . . . . This argument presumes that respondsaisis are arbitrable, when, in fact,
they arealleged to grow out of individual employment contracts to which the grievance-
arbitration procedures in the collectibargaining agreement have no applicatipBut see
Cavallaro v. UMass Mem’l Healthcare, In678 F.3d 1, 7 (1st Cir. 2012) (concludihgtthe
interpretive dispute that wouldevitably arisdrom an employéis claim that dater CBA
superseded earlier, independent contraets sufficient taequirethe union members to seek
redress through the CBA'’s dispute resolution procedures).

Finally, Coca€olasuggests thdiecause both CBAs expressly permitiataCola
Enterprisego “establish reasonable rules, programs and polifiEsglin s reliance on the
CocaCola EnterprisésCode of Conduct and information technology policies to stigde
claims is a sufficient nexus to the CBAs to bring his claims within the scope of $#8@khea
mandatory grievance procedures. But the mere fact that the CBAs recogoe@dla
Enterprisesauthority to establish the rules, programs, and policies that Enslin upliesdoes
not mean that his claims difeunded directly on rights created by collective-bargaining
agreementsor “substantially dependent on an analysis of a colledisgaining agreemefit.
Sedd. at 394 (quotingdechler, 481 U.S. at 859 n.3).

For these reasons, Enslin’s claims are neither preempted by § 301 nor subgct to t
grievance procedures in the CBAs. Accordingly, the Court turns to the merits of tlee’part
summary judgment motions.

V. CocaCola was not contractually obligated to safeguardnslin’s personal
information.

A. Standard of Review

Summary judgment is appropriate if the moving pahows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter Bethi.
Civ. P. 56(a). A fact is material if the fdohight affect the outcome of the suit under the
governing law,” and a dispute is genuine if “the evidence is such that a reasanabtaujd
return averdict for the nonmoving partyAnderson v. Liberty Lobby, In@77 U.S. 242, 248

8 Defs! Mot. Ex. 18, a#; Defs! Mot. Ex. 5, at 23.
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(1986) When the evidence favoring the nonmoving partymerely colorabléor “not
significantly probative, summary judgment may be grahtiell.at 24950 (citations omitted).
The parties must support their respectivetentions—that a fact cannot be or is genuinely
disputed—by “citing to particular parts of materials in the recood by “showing that the
materials cited do not establish the absence or presence of a genuine dispute.Cired®.R
56(c)(2).

Theprimary point of contention in this case is whether one of the Cotaentities
formed a contraet-express or implied-with Enslin to safeguard the personal information he
provided on his 2001 employment application. Under Pennsylvania latheifécts are in
dispute, the question of whether a contract was formed is for the jury to décgitassia
Const. Co. v. Walsi486 A.2d 478, 482 (Pa. Super. Ct. 1984), but [tlhe question of whether an
undisputed set of facts establishes a contract is a matter biMuntain Properties., Inc. v.
Tyler Hill Realty Corp. 767 A.2d 1096, 1101 (Pa. Super. Ct. 208Ee alsdreitmyer v. Coxe
Bros. & Co, 107 A. 739, 741Ra.1919) (‘Whether from the facts and circumstances shown an
implied. . . contract could be derived was a question of law, and should have been passed upon
by the court.”). In this case, the parties largely agree on the facts thatnbis@ question of
whether a contract was formeénd if so, what it meant—which makes those questions ripe for
disposition as a matter of la@eeFed R. Civ. P. 56(aj.

B. A portion of the Coca-Cola Enterprises’ Code of Conduct is enforceable agairmst th
company.

The main thrust of Enslin’s claims is that in 2001, CGoda expressly formed a contract
with him to safeguard his personal information when he submitted an employmerdtapplic
CocaCola Enterprises, following the acquisition of his original employer, KegsCoca-Cola.
Ensin says that the terms of this agreement‘endified in three overlapping documents:”

° At times in their briefing, both sides suggest that some relevant fadits dispute, but the evidence the

parties have submitted reveals no genuine dispute. In its briefing;@daaontends that Ensliras not provided
any proof that he ever received a copy of CBota EnterprisesCode of Conduct in 2001 (when he submitted his
employment application), which Enslin relies upon heavily to supf®brkach of contract claims. But Enslin
submitted a siged“ Acknowledgmerit slip from his personnel file, dated the same day as his employment
application, which states that by signing the slip of paper, Ensliraffiaming that he had read the Code of
Conduct.SeePl.’s Mot. Ex. A, at 0001103. Notably, thettom of that slip contains printed text directing the signer
to “pleaseear offand return this card to your local Human Resources Mariaagat,a copy of the Code of Conduct
that CocaCola located and produced during discovery contains an identicaf gigper (not filled out), attached to
the last page of the Code. It is quite clear, then, that Enslin had a copyG@dde of Conduetat one time attached
to the slip that he signedin his possession in 2001.

Enslin, for his part, contends that CeCala has not established that he was subject to either the Local 229
or Local 401 CBAs, which pose a threat to his claim that he formed an intepeontract with Coe&ola during
that time. But Enslin testified, unequivocally, that he was a memteetrobn during his entire time with Coca
Cola—first with Local 229, then with Local 40%ee supranote5—and CoceaCola has produced copies of the
CBAs with both othose unions that covered the two facilities where Enslin wodesi)efs! Mot. Exs. 5, 18.

There is no genuine dispute over these facts.
10 Pl’s Oppn 8, ECF No. 180.



First, the employment application itself, which contained the following preprinted
certification:

If employed, | agree to follow the rules, regulations and other directives of the
CompanyHowever, | understand that my employment can be terminated, with or
without cause, and with or without notice, at any time, at the option of either the
Company or myselfl understand that no Company representative other than the
President, has any authority to enter into any agreement to employ me for a
specific period of time, or to make any agreement contrary to the foregoing. .
acknowledge that no other representations have been made to me as of this date
concerning employmé by the Company. | have carefully read and understood
the above, and hereby consent and agree to these conditions in exchange for the
Company’s consideration of my application for employment.

Pl’s Mot. Ex. A, at 0001102, ECF No. 168.

Secondthe Coca-Cola Enterprises Code of Conduct. During discoveither side was
able to locate a copy of the Code in effiec2001, but Coca-Cola produced a copy of the Code
from the 1990s, which Enslin believes sibstantially simildrto the one he reviewed in 2001.
Enslin Decl. 1 13, ECF No. 16@ocaCola has produced no evidence to the contrary, and for the
purposes of this opinion, the Court will assume that the copy that has been producedlnccurat
captures the terms of the Code from 26D1.

The Code is divided inttwo main sections, the first titl€tdCocaCola Enterprises’
Responsibilities to Employeésind the second titled, “Your Responsibilities.” Enslin points to
two passagem particular. The first, located in th€bcaCola EnterprisesResponsibilities to
Employee& section and appearing below the headifgmployee Recordsreads as follows:

The Company will safeguard the confidentiality of employee records by
advising employees of all personnel files maintained on them, collectinglata
related to the purpose for which the files were established and allowing those
authorized to use a file to do so only for legitimate Company purposes.
Employees will be allowed to inspect (and challenge for correction as aggess
information in their personnel files, other than confidential letters of
recommendation, material relating to other employees, investigatory matadals a
audit material, unless otherwise provided under applicable law. The Company
will comply with all applicable laws rating to employee records and personnel
files.

1 This evidentiary gap could call into question Ersliability to prove the ternaf the contract he claims he
had,McShea v. City of Phila995 A.2d 334, 340 (Pa. 2010) (recognizing that it is the pldmiifirden to prove
“the existence of a contract, including its essential t8rhat because the Court concludes that Enslinatann
prevail even under this version of the Code, the result would be nrediffe
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Defs! Mot. Ex. 10, at 0017662Z'he second passage, located in the seaidhe Codditled
“Your Responsibilities” and appearing below the headiSgféguarding Company Asséts,
reads in relevant part asltows:

We all have anobligation to safeguard Company assets including
exercising care in using Company equipment and vehicles, and bringing to the
attention of higher management any waste, misuse, destruction or theft of
Company property or any improper illegal activity. . . .

Computer hardware, software, and data must be safeguarded from
damage, alteration, theft, fraudulent manipulation, and unauthorized access to and
disclosure of Company information.

Employees must adhere to specific security measures and internal controls
for each computer system to which they are authorized access, and should avoid
any personal use of Company-owned computer hardware or software.

Id. at 0017669-70.

Third, Enslin points to two detailed information technologyigpes—the Information
Protection Policy and the Acceptable Use Policy. The purpose of the Informedtent®n
Policy is to providespecific guidance ofprotecting information, whether electronic, hard copy,
or verbal”in view of the fact thatall Employees and Third Parties share in the responsibility of
safeguarding the information used to support our business operabefis. Mot. Ex. 9, at
0000666. The purpose of the Acceptable Use Policy iddgbrie[] the appropriate use of
Company Informatiomnd Systems by Usetsnd to that end, the Policy advises tHgt fs
each Useés responsibility and obligation to ensure that Systems are used proprat.”
0000744.

Enslin contends that, when woven together, these documents create an exigassnobl
on Coca-Cola’s part to safeguard his personal informateneasonghat the terms in the Code
of Conduct and the information security policies define the terms under whichGotxaras
obligated to obtain, store, and use his personal information, while the certificatiom on t
employment applicatiea-which stated that by submitting the application, Enslin was binding
himself to“follow the rules, regulations and other directives of the Comparmyidences that
both Enslin and Coca-Cola intended for the Code of Conduct and the information security
policies to be treated as binding contractual obligations.

The threshold question is whether these documentsary part of them-amountto a
contract.This case is one of many “handboadses, where an employee claims that terms in an
employee handbook, code of conduct, or workplace policy are a source of binding contractual
obligations. As a general mattéia] handbook distributed to employees as inducement for
employment may be anfef and its acceptance a contradtiorosetti v. LalLand & Expl. Co.
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564 A.2d 151, 152 (Pa. 198%)But that basic premise is of little help in determining in a
particular case whether particular provisions in documents like these amctwalty bindng.

Enslin focuses on the fact that the company required him, in no undertagto
comply with the company’s rules, regulations, and policies as a condition of hisyemeplk. In
his view, that suggests that all of the rules, regulations, and policies the copnpamygated
were intended tbe binding on both sides. But that argument misses the mark. He is of course
correct that under the terms of the employment application and the two CBAs, bklgated
to follow the company rules. The certification he signed lois employment application stated,
“[i]f employed, | agree to follow the rules, regulations and other directives obthpady,™?
and under both CBAs, the company had the right “to maintain order and efficiency” and
“establish reasonbrules, programs and policies,” which expressly included things like rules of
personal conduct, attendance control programs, drug and alcohol testing, and saf&tButle
those provisions simply stand for the unremarkable proposition that Enslin was obligated to
follow the company’s rules. None of those provisions suggest that the company intendée to m
any binding commitments to Enslin, so they shed no light on whether the provisions odthe C
of Conduct or the information technology policiegposeanycontractual obligations on the
company.

Instead, the proper inquiry in handbook cases like ttad®s essentially the same form
as an ordinary formation inquiry incentract casedoes the writing evidence intent by both sides
to be bound by thpromisein questiof? As one Pennsylvania court explained, “[a] handbook is
enforceable against an employer if a reasonable person in the engpms&ton would
interpret its provisions as evidencing the employer’s intent to . . . be bound legafly by it
representations in the handbooBauer v. Pottsville Area Emergency Med. Servs., Itk8
A.2d 1265, 1269 (Pa. Super. Ct. 2000) (quotinteran v. Loral Fairchild Corp.688 A.2d 211,
214-15 (Pa. Super. Ct. 1997%J; Mountain Properties767 A.2d at 1101 (explaining, in an
ordinary contract case, thigt]hether particular conduct expresses an offer and acceptance must
be determined on the basis of what a reasonable person in the position of the parties veduld be |
to understand by such conduct under all of the surrounding circumstaides’said, the
Pennsylvania courts approach handbooks and other employment documeatbituvittore
skepticism lhan contracts in other contex¢seLuteran 688 A.2d at 215 (cautioning that a court

12 As a concurring justice pointed otprosetticoncerned a dispute over the contractual enforceability of an

informal workplace policy related to severance pay, not tamrashandbook, so this statement was only dicta. 564
A.2d at 153 (Zappala, J., concurring). He also pointed out tih@tissue of the effect of the distribution of an
employee handbod&kvas an open question before the cadrt,and it does not appednat the Pennsylvania
Supreme Court has yet returned to the topic. But in that void, the éd&t® Pennsylvania courts have fleshed out
a fairly welldeveloped framework in this area, which has been relied upon by othies tasked with construing
Penmsylvania law.See, e.gScott v. Educ. Mgmt. Cor62 F. Appx 126, 131 n.7 (3d Cir. 2016); (citing a
Pennsylvania Superior Court decision for the principle that term&amabook can constitute a binding contract);
McElroy v. Sands Casin®93 F. Appx 113, 117 (3d Cir. 2014) (sam&arcia v. Matthews66 F. Appx 339, 342
(3d Cir. 2003) (same).

1 PI’s Mot. Ex. A, at 0001102

1 Defs. Mot. Ex. 18, at 4; DefsMot. Ex. 5, at 23.
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“should neither presume that the employer intended to be bound legally by distributing the
handbook nor that the employee believed that the handbook was a legally binding instjument.”
though that skepticism tends to be reserved for cases where an employee atteped

handbook to transform an at-will relationship into a tenured position, rather than cases\when
employee simply seeks recognition for some other type of contraigfoalCompareluteran

688 A.2d at 215Ruzicki v. Catholic Cemeteries Assf Diocese of Pittsburgl610 A.2d 495

(Pa. Super. Ct. 1992andRutherfoord v. Presbyterian-Univ. Hosp12 A.2d 500, 501Ra.

Super. Ct. 1992) (each declining to rely on handbooks and other policies to restrict an
employers power to terminate employeesnatl), with Bauer, 758 A.2d 126&ndBraun v.
Wal-Mart Stores, InG.24 A.3d 875 (Pa. Super. Ct. 2014) (per curiam) (relying on handbooks to
find enforceable rights to other types of benefits, like health insurancesdrmeaaks).

Ultimately, “it is for the court to interpret the handbook to discern whether it contains
evidence of the employerintention to be bound legallyBauer, 758 A.2dat 1269 (quoting
Luteran 688 A.2d at 214-15).

Under this standard, th&Mployee Recordsection of the Code of Conduct, which
provides that Coc&ola Enterpriseswill safeguard the confidentiality of employee records by
advising employees of all personnel files maintained on them, collecting dalyetied to the
purpose for which the files were established and allowing those authorized tolade ddiso
only for legitimate Company purposes,” and which gives employees the rightpgecir(and
challenge for correction as necessary) information in their personnéldie®inding
contractual obligationA reasonable employee would believe that the company committed itself
to abide by these rules; they are not the soraspirational statement[spr vague expressions
of company policy that often fill company handboekih no intent that they be given
contractual significanc&eeMartin v. Capital Cities Media, Inc511 A.2d 830, 838-39 (Pa.
Super. Ct. 1986). If, for exampl€pcaCola’s employees discovered that the company had used
information from their personnel files for non-business purposes, they would rightfiidlyeoe
that the company had breached its obligations and would rightfully expect the company to
remedy any damageheymay havesuffered.The fact that this provision appears in the section
of the Code of Conduct titledCocaCola Enerprises Responsibilities to Employees-and not,
say, the first section of the Code, title@ur Values—reinforces the conclusion that the
company intended to bind itself to these promises.

CocaCola argues that no part of the Code of Conduct could amount to a binding contract
because the company could modify it at any time, but that is not the case. Tthatf&zica
Cola Enterprises in effect retained a unilateral right to reeokeodify any provision in the
Code does not mean that those provisions could not be binding on the company while they were
still in effect.Seg e.g, Asmus v. Pac. Bel099 P.2d 71, 79 (Cal. 2000) (en ban@&qg‘long as
the [employes policy] remained in force, . . . the promise was not optional with the employer
and was fully enforceable until terminated or modifigdsée alsdvartin, 511 A.2d at 839
(viewing anemployets ability to unilaterally alter a handboals“lend[ing] support” to the
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court’s conclusion ithatcase thaa term in thehandbook was not binding, but not suggesting
that fact waslispositive);Luteran 688 A.2d at 372 (same).

That still leaves the question of whetlegher of Enslins CBAsarean impediment to
finding this part of the Code of Conduct to be enforceable. 8atraady explainedboth the
Local 229 CBA—which was in effect in 2001, when Enslin received the Code of Conduct—and
the Local 401 CBA-whichtook effect in 2004, durinthe latter part of Enslis employment
did not forbid the company from entering into independent agreements with union members as
long as those agreements did not “in any way conflict[] with the terms and prowsidhse
CBAs. Defs. Mot. Ex. 5, 27; Defs.” Mot. Ex. 18, at 23. Indeeke tfact that each CBAid not
forbid all independent contracts but only those that conflitsetgrmssuggests thdahe
company and the unions contemplated the possibility that the company could form independent
agreementpertaining to mattersutside ofthe CBAs scope.Cf. Milione v. Hahnemann Uniy.
No. 89-6761, 1990 WL 73039, at *4 (E.D. Pa. May 29, 1990) (concluding that an independent
agreementvas not compatible with CBA that stated, categorically, tffthere shall be no
individual agreements between eay#e and [the compariy]

As mentioned, the more difficult questimwhetherthe substitutiortlausein the 2004
Local 401 CBA—which provides thafd]ny previous written or verbal agreement shall be
deemed to be superseded by the terms and condifitims dgreemerit—had the effect of
eliminating any contract that might have been formed before it, includinggaegraent
stemming from the Code of Conduct Enslin received in 2BQfLa later contract will only
extinguish an earlier one if the partiesended for the later contract to have that effect, and
courts are reluctant to conclude that a later contract supplanted an earifehepe&lo not cover
the same subject matt&ee, e.gButtonwood 478 A.2d at 487 (pointing out that a later corttrac
did not address many of the essential terms of an earlier agreement).

This provision also must be read in contéxtappearsn Article 27 of the CBA, titled
“Other Agreementswhich reads in its entirety as follows:

Article 27
Other Agreements

27.1. The Employer agrees not to enter into any agreement or contract
with his employees, individually or collectively, which in any conflicts with the
terms and provisions of this Agreement without the knowledge and consent of the
Local Union. Any such agreement shall be null and void.

27.2. This Agreement represents the complete Agreement between the
parties. Any previous written or verbal agreement shall be deemed to be
superseded by the terms and conditions of this Agreement.

Defs. Mot. Ex. 5, at 27 (emphasis added). When the substitution clause is read together with the
rest of this Articleit reinforces the notion that the CBA was intended to supersede only previous
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agreementpertaining to thesame subject matteFirst, the substitutionclause is coupld to an
integration clause, and it is welhderstood that integration clauseshich attempt to trigger
the application of the parol evidence rule to bar later reliance on extrinsioewitteinform the
meaning of the contraetextendonly to extrinsic evidencarivolving the same subject mattes
the contract. Yocca v. Pittsburgh Steelers Sports, 18864 A.2d 425, 436-37 (Pa. Super. Ct.
2004). Second, the substitution provision is joined in this Article by the previously-didcusse
exclusivity provision, which expressly leaves room for the company and the unidnenseim
enter into agreements outside of the CBA that do not conflict with the terms of feSBEn
that the partiedid not intend to bar side agreements dealing with other subjects, it would be
peculiar to believe that they intended for this agreement to wipe away a&eyreagts on other
subjects that may have already been in place.

C. CocaCola did not owe Enslin a general contractual duty to safeguard his personal
information.

Concluding that theEmployee Recordgrovision in the Code of Conduct is
enforceable is only the first step. There still remains the question of whethprdtision
imposed a duty on Coca-Cola Enterprises (or any other Coca-Cola entityggoasdf Enslirs
information. And it is here that Enslsiargument falters.

First, it is necessary to understand the nature of the contractual duty thatdéngtnds
that the company undertook to safeguard his personal information. He claims tlosh faeng
assumed duty to him toensure that its employeesmplied with their obligations under the
aforementioned section of the Cadked “Safeguarding Company Assétahich advises
employees tha{clJomputer hardware, software, and data must be safeguarded from damage,
alteration, theft, fraudulent manipulation, and unauthorized access to and disclosurparfycom
information.” He contends that as part of that duty, toenpanywas obligated to ensure that it
employees adhered to the detailed information technology pdl@ethe company
promulgatedyvhich directedemployees to follow certain procedures when handling and storing
the companys confidential informationsuch as ensuring that any electromorage devices
containing confidential information are encrypt8aePl.’ s Br. 56 (arguing that Coc&ola
Enterprisesdid not hold up its end of the bargain by effectively implementing its information
security policie®); Pl's Br. Opp’n 26, ECF No. 180 (“Plaintiff contends Coke breached its duty
to protect Mr. Enslin’s employee [information] by failing to follow the exprgvisions of its
Code, its [Information Protection Policy] and its Acceptable Use Policy);.id.at 3(*Coke
promised to safeguard the personal information of their employees. Theysbéstdiglolicies to
safeguard the data of their employees. They required their employeesvwareeof these
policies, and to agree to be bound by them. However, Coke failed to ensure thadlities
were followed). In Enslin’s view, had the company followed its own information technology
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policies, it would not have been possible for anyone to access the personal informatmseon t
laptops or remove them from the builditrg.

The exprestanguage of the Employee Records provision in the Code does not go nearly
thatfar. Under that provision, the company agreed to assume three specificaliities t
employeesto “advis[e] employees of all personnel files maintained on them, collect[patdy
related to the purpose for which the files were established,” and “allow[] thoseiaethior use
a file to do so only for legitimate Company purposé@#$ié fact that the Code carefully limits the
scope of the comparg/responsibilities to these specific duties belies the notion that the
company intended to take on a sweeping contractupltdteke various measuresgafeguard
its employeesnformation.

Nor does the “Safeguarding Company Assets” provigiahappears later in the Code
lend Enslin support. It is clear that this provision, whechituated in theection of the Code
titled “Your Responsibilities, pertains to duties th#the employees owed to the company, not
duties that the comparmyvedto them This part of the Code obligatemployees tbexercis|[e]
care in using Company equipment and vehicles” and “bring[] to the attention of higher
management any waste, misuse, destruction or theft of Company propertyirapesper or
illegal activity” It warns that[clomputer hardwargsoftware, and data must be safeguarded
from damage, alteration, theft, fraudulent manipulation, and unauthorized access to and
disclosure of Company information” and requirgslrhployeedto] adhere to specific security
measures and internal controls &ach computer system to which they are authorized atcess.
These are rulethat employeewere required to follow for the compasyjood—theywere not
put in place for the benefit of the employeBse same is true with respect to the detailed
information technology policies the company promulgated, which “define[] the appropriate use
of Company Information and Systems by Users” and warn fijiais“each Usées responsibility
and obligation to ensure that Systems are used properly.”

Enslin suggests that if an express duty to safeguard his information cannot be found in
the words of the Code and the policies, one can be implied[the taw will not imply a
different contract than that which the parties have expressly adopted, tjnidnfly covenats
on matters specifically addressed in the contract itself would violate thisn@dcHutchison v.
Sunbeam Coal Corp519 A.2d 385, 388 (Pa. 1986). Attributing to C&ala Enterprises the
sort of duty that Ensliseeks to impose would disturb the carefully limited set of duties that the
company was willing to assume.

Aside from the damage that Enslin’s proposedrpretationnvould do to the clear
language of the Code, it is axiomatic that a term will be imphitzlan agreement only when
“absolutely necessary to effectuate [the] intent of [the] pariiés(citing 11 Walter H.E. Jaeger
Williston on Contractg 1295 (3d ed. 1968)Jhere are times when a written contraciay be
‘instinct with obligation; just“imperfectly expressedseeWood v. Lucy, Lady Duff-Gordpn

15 Because the Court concludes that Ensdinnot establish that Co€ola owed him these contractual duties,

the Court does not reach the question of whether a jury could conclude thantf@ngdad breached them.
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118 N.E. 214, 214N.Y. 1917) (Cardozo, J.), and under those circumstaneg®s-it is
“apparent that an obligation is within the contemplation of the parties at the time of
contracting—contract law has no trouble imposing the di@geAmerikohl Mining, Inc. v.
Mount Pleasant Twp727 A.2d 1179, 1184 (Pa. Commw. Ct. 199@)dy DuffGordon 118
N.E. at 214 (“The law has outgrown its primitive stage of formalism when the premidevas
the sovereign talisman, and every slip was fatdut it is clear thaimposing a duty Enslin
seeks to impose was not within the range of their contempl&emLongeneckat/ells v.
BeneCard Servs., IndNo. 1:15€V-00422, 2015 WL 5576753, at *7 (M.D. Pa. Sept. 22, 2015)
(declining to conclude that an employer had contractually obligated itself tadsguaté
measures to protect its employemsvate information in part becausd i implausible thafa
companyjwould ever agree to allow others to bring private actions addjn&ir data breaches
committed by unknown third partiesaff'd, 658 F. App’x 659 (3d Cir. 2016).

D. CocaCola did not form an implied contract with Enslin to safeguard his personal
information.

In the alternative, Enslialso claims that Coe@ola Enterprises formed an implied
contract with him to safeguard his personal information. But having concluded thatethieaéx
the companys obligations to safeguard his information are clearly laid out (andycleaited)
in the Employee Records provision in the Code of Conduct, there is no room tahmply
existence of some other agreement to a different eBeeBaer v. Chase392 F.3d 609, 616-17
(3d Cir. 2004) (There cannot be an implied-fact contract if there isreexpress contract that
covers the same subject mattgr.

But even if the Employee Records provision in the Code did not amount to an express
contract, clearing the way for an implied contract to possibly havenadee could not be found
under these circumstancésplied contracts ariskinder circumstances which, according to the
ordinary course of dealing and the common understanding of men, show a mutual intention to
contract’ Hertzog v. Hertzog?9 Pa. 465, 468 (1857). Thus, if a relationshigvbeh two parties
can be explained only by the understanding that they are actingatoaliyg the law will imply
one.ld. ("The law ordinarily presumes or implies a contract whenever this is necessary
account for . . . relations found toveaexisted between the partigsThe questiothat must be
answeregthen is whether the existence of a contract catibkerred from their acts in the light
of the surroundig circumstances.Cameron v. Eynqr8 A.2d 423, 424Ka.1939).

In some contexts, such as banking and commerce, iteadilybe seen that an
obligation on the part of the bank or merchant to use reasonable measures todsafeguar
custome’s sensitive information is part of the bargésee, e.g Anderson v. Hannaford Bros.

Co, 659 F.3d 151, 159 (1st Cir. 2011) (suggestingdhamplied contract could arise between a
merchant and its customers that the merchantld take reasonable measures to protect the
[customets credit card]nformatior’); McGuire v. Shubert722 A.2d 1087, 1090 (Pa. Super. Ct.
1998) (“Based on common law principles of contract and agency, a number of jurisdictiens ha
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held that a bank has an implied contractual duty, as a matter of law, to keep fimdagi@hiion
concerning a depositor confidential.”). But s@me cannot be saichen an employee provides
personal information to an employer as part of the hiring protesscommon understanding”
of employers and employees is not thaontractrises at that mometitat obligates the
employer to use certain measures to safeguard the employeesation—the sufficiency of
which canbe tested in a suit for breach of contr&actr that reason, both the Pennsylvania
Superior Court and the Third Circuit, applying Pennsylvania law, have rejected thre thati
when an employee provides amployerwith personal informatioran implied contract arises
that obligates the employer to use reasonable measures to safeguardrthatiorio
SeelongenecketWells v. Benecard Servs. In658 F. App’x 659, 662 (3d Cir. 2016)The
employeeshave failed to plead any facts supporting their contention that an implied contract
arose between the parties other than[thatemployerfequiredthe employees personal
informationas a prerequisite to employment. This requirement alone did not create a gahtract
promise to safeguard that information . .); Dittman v. UPMC 2017 WL 117652, at *5 (Pa.
Super. Ct. Jan. 12, 2017).

Perhaps it could be said that an implied agreement arises on the part of theeengtloy
to disclose that information to other people or use that information for non-business purposes,
with the expectation that the employer would be held accountable if it does otherwise
SeelLongeneckeWells 2015 WL 5576753, at *7 (suggesting that an employer “might have . . .
an implied contractual duty not to directly, or affirmatively, turn deenployee§ confidential
information to third parti€9. Thatcommonsensainderstanding of the employer’s duties would
trackthe promises that Cod@ela Enterprises made to its employees in the Code: it agreed to
“collect[] only data related to the purpose for which the files were establshé®nsure that
“those authorized to use a file to do so only for legitimate Company purpB8sgdtie “ordinary
course of dealing and the common understanding of men” do not suggest that the company
agreed to do anything further.

The fact that Coc&ola had detailed information security policibat itsemployees
were required to follow whehandling company data does not alter the picture because, as
explained, those rules clearly existed for the purpose of protecting the gofrgprarharm, not
to inure to the employeebenefit Even if an employee might be inclined to believe otherwise,
the fact that the company unequivocally laid out the extent of its obligations in fhleyEes
Records section of the Code—even if those terms did not have contractual effect—would dispe
any notion that the company agreed to undertake an enforceable duty to do anything more

Accordingly, judgment is warranted in Coca-Cola’s favor on Enslin’s breach afcont
clams?® His motion for class certification is denied as mdot.

16 Enslin also raised a claim in restitution under‘thpportunistic breachtheory, but with no contractual

obligation on Cocd&Colds part, that claim failsSeeEnslin, 136 F. Supp. 3d at 676 (explaining that this theory of
restitution ariseswhen‘a deliberate breach of contract results in profit to the defaulting promidtneavailable

18



V. Enslin’s request for leave to amend is derde

Enslin also seeks leave to amend to add claims under the Fair Labor Standai$ Act
the Pennsylvania Wage yaent and Collection Law. He bases these claims on the letter Coca
Cola sent him to notify him about the loss of the laptops and let him know that the company had
arranged for him to receive a year of free credit monitoring and fraud restosatiices ithe
event thainy harm were to come from the lost laptops. In the letter, Cotaalso
“recommend[ed] that [Enslin] remain vigilant focidents of fraud and identity theft, including
by regularly reviewing [his] account statements and monitoring [his] fezBtceports, and
pointed out that he has the ability to obtain free credit reports from nationwide epexting
agencies if havishes.Compl. Ex. A, ECF No. 1-2. Enslin contends that by advising him to take
steps to ensure that his personal information remained secure, this Veliieh-he received
seven years after he left the compasrgquired him to do work for Cod@ela for whch he
should be paid wages.

Enslin also seeks to reinstate a claim under the Dsifeivacy Protection Act of 1994.
The Act places restrictions on the disclosure and use of personal informationcbtzime
motor vehicle records; it was passed in 1884r a series of higprofile incidentanvolving
individuals who were stalked and killed by people who had obtained personal information about
them from public motor vehicle record&chler v. UNITE 542 F.3d 380, 400 (3d Cir. 2008)
(Sloviter, J., dissenting). Under the Act, information obtained from motor vehicle records can be
used only for certain purposezeel8 U.S.C. § 2721(b)n his original complaint, Enslin
claimed that by failing to prevent thegueCocaCola employee from steafjfaptopgshat
contained his personal information—including his drigséicense numberCocaCola had
“knowingly disclosed” his personal information in violation of thet AThe Court rejected that
argumentSeeEnslin 136 F. Supp. 3d at 671. In the brief Enslin filed to oppose that motion, he
urged the Court to also consider a separate theory: that the transfer of his pefsonation

damage remedy affords inadequate protection to the prdsisestractual entittemen{quotingin re 400 Walnut
Assocs., L.R506 B.R. 645, 668 (Bankr. E.D. Pa. 2014))).

1 In his opposition to Coe&old s summary judgment motion, Enslimvoked Rule 56(d) to ask for
additional time to conduct discovery. He contends that during disca@ecgCola prevented him from having
sufficient access to the recovered laptops and Cada facilities to conduct the kind of forensic investigation that
CocaColds expert conducted, who concluded that GGota took reasonable and indusstandard measures to
safeguard its confidential information, including the personal infoomaf its employees. Codaola relied on that
opinion to argue that evehii were under a contractual duty to safeguard Erssfiersonal information, it did not
breach that duty. Enslin also seeks additional time to conduct discat@tfymnion issuesin light of the § 301
preemption and exhaustion issues that dogka raised in its motion. Because neither of these subjects proved
dispositive for Enslin, this request is moot. But even if it were notgehjisast would be denied. A party seeking to
delay summary judgment to conduct further discovery must be able tinexpley [that discoveryhas not been
previously obtained,seeShelton v. Bledse&75 F.3d 554, 568 (3d Cir. 2015), and Enslin offers no compelling
answer. He complains that he was deprived of the ability to conduct hifommsic investigation of the lagys

and Coce&Cold s security measures because of improper objectionsCalearaised during discovery, but Enslin
never brought those objections to the Court during either fact discoverpert discovery. As for the § 301 issues
that CocaCola raisedn its motion, Coc&Cola put Enslin on notice that it intended to raise this defense by including
it in its answer, which was filed in October 2015, before disgobegan. Enslin offers no explanation for why he
could not pursue these issues during disgove
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from one Coca-Cola entity to another over the course of The ColeaCompanis efforts to
consolidate its bottling arations were als@lisclosures” of his information. In his view, those
transfersviolated the Act because once he left the company,-Cotano longer had any
legitimate use for his recordsiaking each successive transfer of his records an improper
disclosure. The Court declined to address this second theory because a fair relaiding of
complaint did not suggest that he had sought to raise it, and the Court pointed out that a
“complaint may not be amended by the briefs in opposition to a motion tcsdistdi at 671-
72. In his brief, Enslin asked that if the Court were unwilling to consider this secong theor
based on his original complaint, he be permitted the opportunity to amend his cotaoplain
squarely raise this claiff.In light of that requesthe Court dismissed his claim as pleaded in
his complaint, but without prejudice.

Enslin's request to reinstate that clamow—and add claims under the FLSA and
PennsylvanidVPCL—comes far too late. Fact discovergn both the merits and on matters
relevart to class certificatior~was completed in June 2016, and Enslin submitted his motion for
class certificationn July. Not until after héhad alreadynoved for class certification did Enslin
seek leave to amend his complaint. While leave to amend shouictbly ‘given; Fed. R. Civ.

P. 15(a)(2), leave should not be grantéé ‘plaintiff's delay in seeking amendment is undue,
motivated by bad faith, or prejudicial to the opposing pa@ureton v. Nat’' Collegiate Athletic
Assn, 252 F.3d 267, 273 (3d Cir. 2001).

It is true that'delay alone is an insufficient ground to deny leave to amadd(fjuoting
Cornell & Co. v. Occupational Safety & Health Review Com78 F.2d 820, 823 (3d Cir.
1978)), but “at some point, the delay will become ‘undue,’ placing an unwarranted burden on the
court, or will become prejudicialplacing an unfair burden on the opposing party, {quoting
Adams v. Gould739 F.2d 858, 863 (3d Cir. 1984)hat is the case here. The facts supporting
each of the three claims thamnslin seeks to add were in his possession from the time he filed
this case in 2014. His proposed FLSA and WPCL claims turn on the letter he recaived fr
CocaCola in early 2014, which formed the foundation for this suit and was attached to his
original complaint. As for the reinstatement of his Drigd?rivacy Protection Act claim, he
stated in his brief at the pleadings stadied in February 2015—that he wished to amend his
complaint to explicitly state his theory that the transfer of his informattnween the Coe&ola
entities violated the AcGee idat 273 (observing that leave to amend may be denied if a
plaintiff seeks td'replead[] facts that could have been pled ed)li&ut instead of seeking leave
to amend before—or even duringliscovery, or before seeking class certification, Enslin
waited. Allowing him to amend his complambw raises the prospect of more discovery (into
either the merits or issues related to class certification, since he warntggtthbse three new
claims on behalf of a class), as well as a new round of class certification prgseethcing an

18 SeePl’s Br. Oppn 30 n.22, ECF No. 16 o the extent that the Court is unwilling to draw these
reasonable inferences from the facts alleged, Plaintiff respectfully teqhashe be allowed to file an Amended
Class Action Complaint alleging filner, specific additional facts concerning his claim under the DBPA.
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unwarranted burden on the Court—which already managed one contentious period of
discovery®—as well aon CocaCola. This is all the more true in light of the fact that Enslin is
seeking to reframe this case from a breafzhontract action seeking damages for GGcda’s
failure tosafeguard his personal information, to an FLSA collective action coupled with a
challenge to whether Coc2ola’s interaffiliate recordkeepingnactices comport with the
Driver's Privacy Protect AcEnsliris request for leave to amend his complaint is deffled.

VI. Conclusion

Summary judgment is warranted in Coca-Cola’s favor on Enslin’s breach ofataarich
unjust enrichment claims. His motion for class certification is therefore denedasand his
request for leave to amend his complaint is denied. An appropriate order follows.

19 See, e.gECF No. 91seegenerallyECF Nos. 59120.
0 Even if his request was not untimely and prejudicial, leave to amend Wwedltile. As mentioned, the
theory of his Drivers Privacy Protection Act claim is that once he left G8oda, the company no longer had any
legitimate need for his records, so the transfer of those records fronooa€gla entity to another during the
course of various acquisitions and consolidatioere"disclosures of his information for &purpose not
permitted by the Act.Seel8 U.S.C. § 2427(a). But Enslin does not dispute that when-Coleeoriginally
obtained his personal information, while he was still an active enmpl@@caCola had degitimate use for his
information under the Act. In essence, his contention is that atefuransfers of his information were not
permitted under the Act because the company would no longer have any nsediwinformation for any of those
legitimate reasons that it first collected it. He does not suggest that the cohgzamyintends to make any
unpermitteduse of the information; he just contends that the company is unlikely tamesfer to it again in the
future. But under the Act, a us&ioformation is“not required to be immediate or certaiSenm v. Vill. of
Palating 784 F.3d 444, 447 (7th CR015 (Posner, J.). A holder of information under the Act can retain that
information, even if not in active useand even if the informatiomay never be usedas long as the reason that
the information was collected and retained was not for an imperreissiblunder the Add. (drawing an analogy
to “a library[that] buys books to be used by being read, [even thosmynk library books are never réad

Enslin fares no better for his claim for unpaid wages under the FLISAfaEt that Coc&ola
recommended that Heemain vigilant for incidents of fraud and identity theft, including é&yularly reviewing
[his] account statemeritand congler periodically obtaining a free credit report did not mean that timenEspstnt
doing those things-seven years after he was last employed by the compamg“work for the employés
benefit’ SeeMumbower v. Callicott526 F.2d 1183, 11838 (8th Cir.1975) Particularly in light of the conclusion
that CocaCola did not breach any duty to him to safeguard his information (givendtehtty was owed), Enslin
cannot‘demand that the employer pay him for sspointed (and wholly selfiterested) effog.” SeeDebraska v.
City of Milwaukee 189 F.3d 650, 652 (7th Cir. 1999) (Easterbrook,Thg same is true under the Pennsylvania
WPCL. The statutédoes not create a right to compensation. Rather, it provides a statutedyretmren the
employer breaches a contractual obligation to pay earned Wwageklon v. Kraft, In¢.896 F.2d 793, 801 (3d Cir.
1990) The recommendations in the letter he received did not give rise to any caitoddiyation on Coc&olds
part to pay him any time he spent following those recommendation<dure would also be remiss not to note that
CocaCola went out of its way to avoid imposing a burden on the employees affedteel lbgt laptops by
providing for a thirdparty vendor to monitor their credit for suspicious\aiy for them, for free.
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