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INTEREST OF THE AMICUS CURIAE 

 

The NCADA is an association of over 800 attorneys and paralegals that 

is dedicated to the development of the law and practice of civil litigation in 

North Carolina.  The NCADA’s primary objectives are to bring civil trial 

attorneys together to advance the administration of justice; promote the free 

exchange of information, ideas, and litigation techniques; and further enhance 

the practice, improve the skills, and increase the knowledge of lawyers 

defending individuals and businesses in North Carolina.   

NCADA’s members devote a majority of their time to representing the 

interests of individuals and businesses in civil litigation.  They practice in 

diverse areas of the law, including medical malpractice, commercial litigation, 

general liability, workers’ compensation, product liability, labor and 

employment, construction, and local government law.   

The NCADA and its members have an interest in ensuring that the law 

governing liability of medical and other professionals is fair and consistent 

with the policies enacted by the North Carolina legislature.  They also have an 

interest in ensuring that medical and other professionals have fair notice of 

the duties they owe to patients and clients, including so that defense attorneys 

can effectively advise their clients on compliance with the law. 
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ISSUE ADDRESSED 

Was the trial court correct to grant summary judgment for the 

defendants? 

INTRODUCTION 

The General Assembly has broadly defined medical malpractice as any 

“civil action for damages for personal injury or death arising out of the 

furnishing or failure to furnish professional services in the performance of 

medical, dental, or other health care by a health care provider.”  N.C. Gen. 

Stat. § 90-21.11(2)(a).  This Court has affirmed that the definition of medical 

malpractice is broad.  See Gause v. New Hanover Reg’l Med. Ctr., 251 N.C. 

App. 413, 418, 795 S.E.2d 411, 415 (2016). 

If a child dies as a result of alleged medical malpractice, the child’s estate 

may bring a medical malpractice claim.  See Crocker v. Roethling, 363 N.C. 

140, 141, 675 S.E.2d 625, 627-28 (2009).  In addition, the representatives of the 

estate, often the parents, can pursue a wrongful death claim based on the 

alleged malpractice, including for damages to surviving family members.   

See id. at 141, 675 S.E.2d at 627-28; N.C. Gen. Stat. § 28A-18-2(b)(4)(c).  

Recoverable damages include emotional damages caused by the loss of the 

child.   See N.C. Gen. Stat. § 28A-18-2(b)(4)(c).   

Sections 1-15(c) and 1-52 set forth a three-year statute of limitations for 

medical malpractice actions.  Vaughan v. Mashburn, 371 N.C. 428, 430 n.1, 
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817 S.E.2d 370, 372 n.1 (2018).  There is a two-year statute of limitations on 

wrongful death claims, running from the date of death, and no action for the 

decedent’s death can be brought if the “decedent would have been barred, had 

he lived, from bringing an action for bodily harm” because of the limitations in 

section 1-15(c).  N.C. Gen. Stat. § 1-53(4).   

The Joneses did not bring a claim related to alleged injuries associated 

with their daughter’s death within the applicable statute of limitations.  They 

thus pled only breach of fiduciary duty and constructive fraud claims and 

contend that the medical malpractice statutes do not apply to them.  But North 

Carolina’s General Assembly carefully crafted a framework for medical 

malpractice claims that balances the interests of plaintiffs, medical 

professionals, and the public, and has detailed statutes governing such claims.  

Allowing the Joneses’ claims to proceed outside this framework would 

unnecessarily risk creating new and unpredictable liability for medical 

professionals outside the careful balancing done by our legislature. 

The Joneses’ theories also seek to relax certain requirements of breach 

of fiduciary duty and constructive fraud claims.  These claims may be brought  
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against many kinds of professionals, not just doctors.2  Recognizing the 

Joneses’ unconventional theories would unnecessarily and unpredictably risk 

expanding liability for such professionals throughout North Carolina.  The 

NCADA therefore requests that this Court, like the trial court, enforce the 

statutes enacted by our legislature and require plaintiffs like the Joneses to 

bring claims that fall within the statutory definition of medical malpractice 

within the medical malpractice framework. 

ARGUMENT 

I. The medical malpractice framework enacted by the General 

Assembly governs the Joneses’ claims.  

 

North Carolina has a detailed statutory framework that governs claims 

for alleged wrongs in the medical context.  This framework balances the 

interests of providing remedies for actual medical malpractice, limiting 

frivolous suits, containing the costs of healthcare, and maximizing the time 

doctors can spend treating patients.     

2 See Fox v. Wilson, 85 N.C. App. 292, 299, 354 S.E.2d 737, 742 (1987) 

(discussing fiduciary duties of attorneys); Phillips v. State Farm, 129 N.C. App. 

111, 113, 497 S.E.2d 325, 327 (1998) (insurance agents); Forbes v. Par Ten 

Group, 99 N.C. App. 587, 599, 394 S.E.2d 643, 650 (1990)) (real estate brokers); 

Marketplace Antique Mall v. Lewis, 163 N.C. App. 596, 600, 594 S.E.2d 121, 

125 (2004) (business partners); Morehead v. Harris, 262 N.C. 330, 335, 137 

S.E.2d 174, 180 (1964) (estate administrators). 
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North Carolina’s medical malpractice framework was amended as part 

of tort and medical liability reform efforts dating back to the 1970s.  See Black 

v. Littlejohn, 312 N.C. 626, 631-33, 325 S.E.2d 469, 473-75 (1985).  The 

reforms, most recently in 2011, considered the “very important and sometimes 

complicated issue” of medical malpractice liability and healthcare costs.  

“House Documents,” North Carolina General Assembly, 2011-2012 Session, 

Audio Archives, 04-20-11, at 0:38:23-0:38:56.  “One of the primary reasons” the 

reform was needed was “to drive down the cost of our health care system,” id. 

at 41:37-41:44, and to “let doctors focus on practicing safe medicine” without 

“feel[ing] like they are constantly looking over their shoulders with fear of 

lawsuits,” id. at 0:42:00-0:42:28. 

This Court should enforce the framework enacted by the General 

Assembly. 

A. The medical malpractice statutes set forth a standard of 

care, expert requirements, and parameters for informed 

consent claims. 

North Carolina’s medical malpractice statutes ensure that doctors do not 

have to defend claims that are not informed by the standard of practice under 

which they operate.  Relevant provisions are discussed below. 

1. Standard of care. 

The practice of medicine is specialized and complex.  Much of what 

physicians—including cardiologists and heart surgeons—do on a daily basis, 
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and the medical literature they read, is beyond the comprehension of lay 

people, and so highly specialized that it exceeds the expertise of medical 

professionals who practice in other areas.  The standard of care in section 90-

21.12 takes these realities into account.  

Section 90-21.12 prohibits recovery in a medical malpractice action 

unless the plaintiff shows that the defendant’s conduct “was not in accordance 

with the standards of practice among members of the same health care 

profession with similar training and experience situated in the same or similar 

communities under the same or similar circumstances at the time of the 

alleged act giving rise to the cause of action.”  N.C. Gen. Stat. § 90-21.12(a).  

“[B]y adopting the ‘similar community’ rule . . .  it was the intent of the General 

Assembly to avoid the adoption of a national or regional standard of care for 

health providers.”  Estate of Dobson v. Sears, 908 S.E.2d 882, 888 (N.C. Ct. 

App. Nov. 19, 2024).   

The Joneses seek to recover without showing that this standard of care 

was breached.  See Opening Br. 33-34. 

2. Civil Procedure Rule 9(j). 

Rule 9(j) of the North Carolina Rules of Civil Procedure requires a 

medical malpractice plaintiff to obtain pre-suit review by an expert who is 

reasonably qualified to testify about the applicable standard of care.  N.C. Gen. 

Stat. § 1A-1, R. 9(j).  The plaintiff must certify in the complaint that such an 
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expert has reviewed the conduct at issue and determined that the standard of 

care was breached.  Id.     

As the North Carolina Supreme Court has explained, Rule 9(j) “averts 

frivolous actions by precluding [their] filing in the first place.”  Vaughan, 

371 N.C. at 435, 817 S.E.2d at 375.  Enforcing Rule 9(j) ensures that health 

care providers are not called away from practice to defend claims that lack 

merit.  It also creates a mechanism for early dismissal to minimize litigation 

expenses that can accumulate quickly during discovery, particularly in cases 

requiring extensive expert analysis.   

The Joneses’ complaint did not comply with Rule 9(j).  (See R pp 5-26) 

3. Evidence Rule 702(b). 

If a malpractice claim is properly brought, the plaintiff must prove that 

the defendant health care provider breached the standard of care through 

expert testimony that meets the requirements of Evidence Rule 702(b).  

N.C. Gen. Stat. § 8C-1, R. 702(b).  A qualified expert must practice in “the 

particular field of practice of the defendant health care provider[.]”  Smith v. 

Whitmer, 159 N.C. App. 192, 195, 582 S.E.2d 669, 671-72 (2003).     

Rule 702(b) requires an expert to specialize in the same specialty as the 

physician against whom his testimony is offered, or in a similar specialty that 

includes performance of the care at issue and experience treating similar 

patients.  N.C. Gen. Stat. § 8C-1, R. 702(b); FormyDuval v. Bunn, 138 N.C. 
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App. 381, 387-89, 530 S.E.2d 96, 101 (2000).  An expert also must have devoted 

a majority of his or her professional time during the year preceding the care at 

issue to the active clinical practice of that specialty.  Moore v. Proper, 366 N.C. 

25, 33, 726 S.E.2d 812, 818 (2012).   

While the Joneses offered expert testimony related to some aspects of 

their case, they contend that they can recover without having experts testify 

that the standard of care was breached.  See Opening Br. 33-34. 

4. Informed consent statute.   

The General Assembly also has enacted a statute on informed consent 

claims, which governs the information to be provided to medical patients 

related to procedures and treatments.  See N.C. Gen. Stat. § 90-21.13.  This 

statute, too, adopts a same or similar community standard.  Id. § 90-21.13(a). 

Section 90-21.13 shows the General Assembly’s intent that claims based 

on alleged disclosure deficiencies by health care providers be subject to the 

medical malpractice statutes.  Indeed, this Court has determined that 

informed consent claims fall within that framework.  See Nelson v. Patrick, 

58 N.C. App. 546, 548-50, 293 S.E.2d 829, 831-32 (1982) (concluding plaintiff’s 

claim for failure to obtain informed consent was governed by three-year 

medical malpractice statute of limitation rather than one-year battery statute 

of limitation).   
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The Jones seek to recover without complying with section 90-21.13.  

See Opening Br. 31-32. 

B. The medical malpractice statutes reflect the legislature’s 

judgment that expert testimony is needed to determine 

materiality regarding the provision of medical care. 

The Joneses contend that their claims can proceed outside the medical 

malpractice framework, which requires expert testimony, because they 

contend that the defendants had a duty to disclose material information.  

See Opening Br. 2-3, 11, 24, 30-31.  The Joneses are incorrect.  The law’s 

treatment of materiality is context dependent.  Rules 9(j) and 702(b) show the 

General Assembly’s judgment that, in the context of providing medical care, 

expert testimony is necessary. 

Across the law, where a fiduciary relationship exists, a duty to disclose 

material facts may arise.  See, e.g., Seraph Garrison, LLC ex rel. Garrison 

Enterprises, Inc. v. Garrison, 247 N.C. App. 115, 128, 787 S.E.2d 398, 408 

(2016) (involving duties owed within the corporate context).  Materiality varies 

by circumstances, however.  See In re Est. of Heiman, 235 N.C. App. 53, 56, 

761 S.E.2d 191, 193 (2014) (“In deciding what information Ms. Layden was 

required to disclose, it is necessary to understand the context.”).  For example, 

a real estate broker has a duty to share material facts known to her that she 

knows or should know would reasonably affect the purchaser’s judgment.  

Cummings v. Caroll, 379 N.C. 347, 364, 866 S.E.2d 675, 688 (2021).  In selling 



- 11 - 

ownership interests in an LLC, a majority owner who exercises control over 

the LLC may owe a duty to disclose facts to other owners if there is a 

“substantial likelihood” that they “would have been viewed by the reasonable 

investor as having significantly altered the ‘total mix’ of information made 

available.”  Merrell v. Smith, 2023 NCBC 2, 2023 ¶ 69, WL 166878, at *11 

(N.C. Bus. Ct. Jan. 11, 2023).   

As discussed above, in the medical context, the standard of care, Rule 9(j) 

and Rule 702(b) show the legislature’s intent that experts are needed to discern 

the scope of duties owed by doctors within their field of practice.  This is true 

even where claims about “furnishing or failure to furnish professional services 

in the performance of medical . . . care,” N.C. Gen. Stat. § 90-21.11(2)(a), involve 

“administrative or other nonclinical issues,” N.C. Gen. Stat. § 8C-1, R. 702(h). 

King v. Bryant, which the Joneses cite, is inapposite because the issue 

before the Court did not relate to furnishing or referring a patient for medical 

care, but instead to arbitration rights.  369 N.C. 451, 795 S.E.2d 340 (2017); 

Opening Br. 14-15, 22-23.  In King, a doctor had a patient sign an arbitration 

agreement without explaining the legal ramifications of doing so.  369 N.C. at 

466, 795 S.E.2d at 350.  Arbitration rights are not a matter of medical care.  In 

the Joneses’ case, the issue is whether doctors breached their professional 

duties by not discussing certain clinical data and surgery outcomes with a 
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minor patient’s parents.  Rule 9(j), Rule 702(b), and section 90-21.13 were 

created for this type of medical issue. 

C. The NCAJ’s argument that the Joneses’ labels determine 

whether a claim is subject to the medical malpractice 

statutes is inconsistent with this Court’s precedent. 

 

Amici the North Carolina Advocates for Justice (“NCAJ”) argue that the 

Joneses are the masters of their complaint and their claims are thus 

necessarily governed by the “breach of fiduciary duty” and “constructive fraud” 

labels that they have placed on them.  See NCAJ Br. 4.  The NCAJ rely largely 

on federal and out of state cases for this concept.  See id. at 7-13.  This Court, 

however, has consistently looked to the substance of factual allegations rather 

than the labels applied to them—especially in the context of claims against 

medical professionals.3   

In Bennett v. Hospice & Palliative Care Center of Alamance Caswell, 

this Court analyzed which of the plaintiff’s eleven claims constituted medical 

malpractice claims.  246 N.C. App. 191, 783 S.E.2d 260 (2016).  Analyzing the 

factual allegations, the trial court concluded that the claims arising from the 

defendants’ acts occurring before the decedent’s death sought damages due to 

3 See, e.g., Gause, 251 N.C. App. 413, 795 S.E.2d 411; Sturgill v. Ashe 

Mem’l Hosp, 186 N.C. App. 624, 652 S.E.2d 302 (2007); Lewis v. Setty, 130 N.C. 

App. 606, 503 S.E.2d 673 (1998); Norris v. Rowan Mem’l Hosp, 21 N.C. App 

623, 205 S.E.2d 345 (1974). 
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the failure to provide professional services and, therefore, sounded in medical 

malpractice.  Id.  This Court affirmed the dismissal of those claims for failure 

to comply with Rule 9(j).  Id. at 193-95, 783 S.E.2d at 262-63.   

Similarly, in Goss v. Solstice E., LLC, the parents of an adolescent girl 

at a residential treatment facility alleged that the facility breached its 

fiduciary duties by overmedicating their daughter, failing to notify them of an 

overdose, and failing to inform them about the daughter’s care and education. 

No. COA18-1158, 2019 WL 3936268, at *6 (N.C. Ct. App. Aug. 20, 2019) 

(unpublished).  This Court deemed the claims medical malpractice claims and 

affirmed dismissal for failure to comply with Rule 9(j).  Id.  The Court 

explained:  

Though not the direct provision of medical or health care, such 

alleged mismanagement and miscommunication is a professional 

service arising out of a health care provider’s treatment . . . because 

it “aris[es] out of a vocation, calling, occupation, or employment 

involving specialized knowledge, labor, or skill, [where] the labor or 

skill involved is predominantly mental or intellectual, rather than 

physical or manual.”  

 

Id. (quoting Lewis v. Setty, 130 N.C. App. 606, 608, 503 S.E.2d 673, 674 (1998)). 

The NCAJ’s “because I pled so” argument is inconsistent with this 

Court’s case law.   

* * * 

The Joneses are seeking damages for conduct that arose out of the 

defendants’ “furnishing or failure to furnish professional services in the 
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performance of medical . . . care.”  N.C. Gen. Stat. 90-21.11(2)(a); (R pp 12-16).  

Allowing their claims to proceed outside the medical malpractice framework 

would take away the protections provided by that framework in the Joneses’ 

case.  It also may encourage future plaintiffs to similarly seek to hold medical 

professionals liable outside the framework carefully balanced by the 

legislature.  Because legal harms related to their daughter’s surgery could have 

been redressed within the medical malpractice framework, there is no need to 

open the door to allowing the Joneses and others to subvert the medical 

malpractice statutes. 

 

II. Allowing the Joneses’ claims to proceed would unnecessarily 

risk creating new and unpredictable forms of liability for 

professionals outside the medical context.    

 

In attempting to save their breach of fiduciary duty and constructive 

fraud claims, the Joneses seek to relax certain requirements of those claims.  

As noted above, professionals in many industries owe fiduciary duties and may 

be subject to constructive fraud claims.  See supra pp 4-5.  A loosening of 

current law would unnecessarily risk subjecting professionals across North 

Carolina, both medical professionals and others, to liability in ways that have 

not existed before.   
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A. The Joneses seek to recover for an unrecognized, 

amorphous, and unpredictable injury. 

The Supreme Court and this Court have rejected a loss of chance theory 

of injury.  See Parkes v. Hermann, 376 N.C. 320, 325-26, 852 S.E.2d 322, 325-

26 (2020); Beck v. DePaolo, 294 N.C. App. 315, 901 S.E.2d 462 (2024) 

(unpublished).  The Joneses’ claimed injury sounds in loss of chance and should 

be rejected like previous attempts to recover under such a theory.   

In their own words, the Joneses were “deprived . . . of their opportunity 

and agency to make a choice about Skylar’s surgery.”  Opening Br. 17.  They 

assert that “they would have had Skylar’s surgery at another hospital” if they 

knew about clinical data and surgery outcomes regarding UNC’s pediatric 

heart surgery program.  Opening Br. 17.  However, they do not argue that the 

outcome of Skylar’s surgery would have been different had they made a 

different choice.  See Opening Br. 9, 15, 17.  This purported “injury” is an 

extension of the loss of chance doctrine because the Joneses seek to recover for 

a lost opportunity without having to show a different outcome.    

Moreover, under traditional loss of chance theory, plaintiffs are required 

to show at least a fifty percent chance of a different outcome.  See Parkes, 

376 N.C. at 323, 852 S.E.2d at 324.  The Joneses do not attempt to show any 

chance of a different outcome, claiming that they would have the same injury 

even if their daughter’s surgery had been successful.  (See R S p 1575).  In that 
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the Joneses contend that the outcome is irrelevant to their injury theory, their 

theory appears to offer no limiting principle.  (See R S pp 1568-71 (discussing 

the lack of a limiting principle)).   

In North Carolina, as discussed above, the applicable standard of 

materiality determines what information must be disclosed by a fiduciary.  

See supra pp 10-11.  In the medical context, that standard requires expert 

testimony.  See N.C. Gen. Stat. § 8C-1, R. 702(b).  And, in many contexts, the 

standard turns on whether providing the information would have altered the 

outcome.  See supra pp 10-11.  The Joneses demonstrate no good reason to 

recognize an amorphous decision-making injury that is not tied to outcome.  

B. The Joneses’ constructive fraud theory is inconsistent with 

North Carolina law. 

The Joneses’ arguments also seek relaxation of current law on 

constructive fraud, which has been stable for many years.  See Rhodes v. Jones, 

232 N.C. 547, 548, 61 S.E.2d 725, 726 (1950) (discussing the elements of 

constructive fraud); Terry v. Terry, 302 N.C. 77, 83, 273 S.E.2d 674, 677 (1981) 

(discussing the same elements); Hewitt v. Hewitt, 252 N.C. App. 437, 442, 

798 S.E.2d 796, 800 (2017) (same).  These elements consistently have included 

that the plaintiff prove that the defendant sought to benefit him or herself.  

See Piles v. Allstate Ins. Co., 187 N.C. App. 399, 406, 653 S.E.2d 181, 186 

(2007).  This case does not show a need to change good law. 
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The Joneses seek to get past summary judgment by relaxing the benefit 

requirement, where they did not demonstrate that the defendants sought or 

gained an advantage from their daughter’s surgery apart from performing 

services and receiving a standard fee.  Courts repeatedly have rejected similar 

attempts to get around the benefit requirement.  See, e.g., NationsBank of N.C. 

v. Parker, 140 N.C. App. 106, 114, 535 S.E.2d 597, 602 (2000); Bryant v. Wake 

Forest Univ. Baptist Med. Ctr., 281 N.C. App. 630, 638, 870 S.E.2d 269, 275 

(2022).  While the Joneses list other “possible benefits” to the defendants in 

their opening brief, they cite no evidence that the defendants, indeed, sought 

these speculated benefits, much less at the relevant time.  See Ironman Med’l 

Props. v. Chodri, 268 N.C. App. 502, 513, 836 S.E.2d 682, 691 (2019) (the 

breach must be “with the intent to benefit himself”); Opening Br. 20-21. 

Allowing the Joneses’ constructive fraud claim to proceed could 

effectively alter an essential element of such a claim.  See Sterner v. Penn, 

159 N.C. App. 626, 631, 583 S.E.2d 670, 674 (2003) (discussing the benefit 

element as an essential one).  “The requirement of a benefit to defendants 

follows logically from the requirement that a defendant harm the plaintiff by 

taking advantage of their relationship of trust and confidence.”  Barger v. 

McCoy Hillard & Parks, 346 N.C. 650, 667, 488 S.E.2d 215, 224 (1997).  

Relaxing the benefit element to permit plaintiffs to rely on a continued 

business relationship and collection of a fee for service may invite similar 
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claims against other types of professionals when the only advantage gained by 

a challenged transaction is that the defendant maintained the client’s business 

and collected a standard fee.  Under such an approach, if a financial 

transaction of any kind is involved, the benefit requirement could be satisfied.    

* * * 

In that constructive fraud and breach of fiduciary duty claims arise in 

many industries, relaxing the law in this area risks subjecting various 

professionals across North Carolina to liability in ways that have not existed 

to date.  Because the medical malpractice framework provided redress for any 

legal harms that arose from Skylar Jones’s surgery, this Court need not alter 

the current law to provide a remedy for her parents, and others like them, who 

do not bring their claims within the existing framework.     

CONCLUSION 

The NCADA respectfully requests that this Court affirm the judgment 

of the trial court. 
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